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In the Gujarat Value Added Tax Tribunal, at
Ahrnedabad.

Before: Hon'ble Mr. Justice K.A. Puj, President
Shd Y.P" Bhaff, Member;
Shd N.A" Acharya, Member;

REVISION APPLICATION NO. 121 OF'2013.

IvI/S" KUNAL STRUCTURE (INDIA) PVT. LTD. ...AppLICA]rtT.

ViS
TFIE STATE OF GUJARAT" .." OPPONENT.

shd Apurva Mehta, Learned Advocate for the applicant.
Shri R.S" Parmar, Learned Government Representative for the opponent.

Date: 1910312014

JUDGMENT

(1) The applicant has filed this Revision Application against the order

passed by l-earned Assistant Commissioner of Commercial Tax

(Audit) Division (7) Unit (92), Rajkot on 2618/201,0 and raised

demand of Rs.66,7901-" The entire demand was raised on account of

disallowance of input ta:r credit. As a maffer of fact, there is no

question of raising any demand against the applicant, as the applicant

was originally entitled to refund of Rs.9;85,837 l- and as a result of

' the revisional order the said refund amount was reduced to

Rs.6,L9,0471- and hence the reduction in the refund amount ganngt 
..

be treated as the dem and against the applicant. This Tribuntl has
' t,_'., 

.

therefore admitted this Revision Application vide its order, dated

6}i#sa

http://taxguru.in/



2

L6/I2/2013 and directed the office to place this Revision Application

for regular hearing along with mafiers relating to disallowance of

input tax credit.

(2) It is the case of the applicant that the applicant is a private Limited

Company engaged in the construction business. The applicant is

duly registered as a dealer under the provisions of the Gujarat VAT

Act. During the financial year 2006-07, the applicant had made

purchases amounting to Rs.3,92,000/- from IWs. Soham Industries,

whose registration certificate was cancelled abinitio. The applicant

had claimed input tax credit of Rs.1 5,680/- on these purchases made

'from V7s. Soham Industries.

(3) It is also the case of the applicant that the applicant was assessed by

the Learned Assistant Commissioner of Commercial Tax, Division

(5), Rajkot for the financial year 2006-07. During the course of

assessment proceedings, the Learned Assistant Commissioner by

order dated 26/8/2A10 allowed the claim of input tax credit in full,

including with the purchases made from lzl/s" Soham Industries" As

a result of the said assessment, a refund of Rs.5 ,Bl,2ggl- arose,

which along with interest of, Rs.l ,04,6191- and totaling to

Rs.6,05 ,8361'was paid to the applicant. There after, the Commercial

Tax Officer (4), Diqision (5), Rajkot vide his letter dated 271412012

forwarded a request / proposal to the Audit Authorities for initi.uthg

revisional proceedings against the applicant in order to disallow the
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applicant's claim of input tax credit on the purchases made from

iWs. Soham Industries. Pursuant to the said proposal, the Learned

Deputy Commissioner issued a Notice in Forrn No. 503 on

3Il8l20I2 proposing to revise the order under Section 75(1Xa) of the

Gujarat VAT Act, the assessment order dated 2618/2010 passed by

the Assessing 'Officer for the year 2006-07 " The reason being

disallowance of the input tax credit was the abinitio cancellation of

the Registration Certificate of IWs. Soham Industries. The applicant

filed detailed objections on 161812012; 2119/2012 and 1,5|IDAI3

stating thatthe applicant is eligible for input ta:r credii in relation to

purchases rnade fronn l[/s. Soham Industries, in view of the

provisions contained in Section 11(5) (mmmm) of the Act. The

Learned Deputy Commissioner, however did not consider the said

objections and submissions in proper perspective and passed an order

on 11612013 revising the assessment order and disallowing the input

tax credit of Rs.15,680/-. As a result of such disallowance the Tax

demand of R.s.15,680/- coupled with interest of Rs" 17,4021- charged

under Section 42(6) and penalty of Rs. 23,5201- levied under Section

34(7) of the Act was raised. The interest on refund earlier granted

under Section 32 of the Act was reduced by Rs.10,188/- and

resultantly dues to the tune of Rs.66,7.901- were raised against the

applicant"
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Being aggrieved by and dissatisfied with the said order passed by the

Learned Deputy Commissioner, the applicant has filed the present

Revision Applicatibn before this Tribunal.

Mr. Apurya Mehta, Learned Advocate appearing for the applicant

has submitted that the Learned Deputy Commissioner has

.'
eroneously passed the revisional order on the basis of the written

request made by the Commercial Tax Off,rcer along with entire

record of the case, although the Revisional jurisdiction under Section

7 5 of the Act can be assumed either suomoto or on an application

made by the dealer. The initiation of proceedings is thus completely

against the mandate of Secti on 7 5 of the Act and hence bad in law

and without any jurisdiction. He has further submitted that the

notice issued by the Learned Deputy Commissioner for the purpose

of initiating revisional proceedings in Form No. 503 is itself

defective and hence bad in law, as there is no mention in the said

notipe as to the real reason for disallowance of input tax credit. He

has fr.rnher submiffed that. disallowance of input tax credit on the

basis of cancellation of Registration of N4/s. Soharn Industries, from

whom the appellant had made purchases, is not at alljustified, as the

cancellation order was never confronted to the applicant for his

defense and it has been passed in complete breach of Rule 57 of the

Gujarat VAT Rules, 2006. He has also submitted that taking

recourse of the revisional powers in question were squarely covered
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in view of the provisions contained in Section 11(5) (mmmm) of the

Act is not at alljustified.

Mr. Mehta has further submitted that charging of interest amounting

to Rs.l.7,4A2l- under Section 42(6) of the Act is absolutely unjust and

improper and contrary to the provisions of the Act" It has not been

proposed in th6 Notice issued in Form No. 503" He has further

submitted that, that the interest on refund of Rs" 10,188/- was

reduced, despite the fact that the same was not proposed to be done

in the notice issued in Form No. 503. Lastly he has submitted that

the penalff of Rs.23,5201- levied under Section 34(7) of the Act is

contrary to the provisions of the Act and also contrary to judicial

(7)

precedents. Without senrice of mandatory notice in Form No. 309

and without proposing to levy any penalty in the Notice in Form No.

503, the levy of penalty is absolutely unjustified and deserves to be

deleted. Mr. Mehta in support of his submissions has relied upon the

decision of the .Honorable High Court of Gujarat in the case of

Bhavnagar Chemicals 83 STC 409 (Guj), in the case of Tata

Exports Ltd.,98 STC 314 (Bom) andthe decision of this Tribunal in

the case of Bhavnagar Vegetable Products, L974 GSTB 88 (Guj).

Mr. Mehta has further submitted that though several grounds were

raised. by him in the statements of facts and grounds of Appeal as

well as in his written submissions filed on 19tr Febil&ry, 2014, on ,

the basis of the instructions received from the applicant, he makes it
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clear that the applicant is not pressing this Revision Application, in

so far as the disallowance of input tax credit of Rs.15,680/- on the

purchases made from lWs. Soham Industries is concerned. However,

the applicant rnakes it clear that it should be squarely cleared in the

order or judgment that may be passed by the Tribunal that if the

concerned selling vendor i.e. IWs. Soham Industries in the present

case makes payment of tax on transaction effected with the applicant,

the applicant rnay be granted refund of the amount paid by the said

vendor along with the interest, even without any application of

refund.

Mr. R.S. Parmar, Learned Government Representative appearing for

the respondent on the other hand has submitted that the Learned

Deputy Commissioner has rightly passed the revisionatr order

disallowing the input tax credit on the purchases made from IWs.

Soham Industries and consequently raising the demand of tax,

interest as well as penalty" He has funher submitted that since the

applicant has not pressed the ground relating to tax liability and

coffesponding rejection of reftrnd to the extent of amount of

disallowance of input tax credit along with the interest attributable to

such refund, he does not make any elaborate submission on this

aspect. However, he strongly objects to the applicanf s prayer for

deletion interest under Section 42(6) as well as levy of penalty under

Section 37(4) of the Act. He has sirbmitted that even if the revisiotral
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order results into reduction of refund to the extent of the difference

between refund originally granted and the refund as a result of order,

the interest under Section 42(6) can certainly be charged. FIe has

also submitted that the applicant has evaded his liability to the extent

of disallowance of input tax credit on the purchases made from iWs.

Soham Industiies and hence the pen alty is also leviable even under

the revisional order for the first time.

Mr. Parmar has further submitted that the applicant has claimed ITC

on the purchases made from dealer, whose registration certificate

was cancelled abinitio and hence the aBplicant by filing wrong return

and not paying the tax payable as per the provisions of Secti on 42 is

triable to pay interest under Section 42(6) of the Act. It is further

submitted that the Learned Deputy Commissioner has legally

charged interest on the tax due on account of disallowance of input

tax credit. In view of the provisions contained in Section 38(2) read

with Sub-section (6) of Section 42 it is evident that when any due by

way of, tax is arising by virhre or reduction in the amount of refund

as a result of any order, interest under Section 42(6) is required to be

charged. This is also provided under Sub-Section ( ) of Section 37

of the Act. He has therefore, submitted that, the order passed by the

I-earned Deputy Comr4issioner requires to be confirmed and the

Revision Application filed by the applicant deserves to be reiected.

Mr. Farmar has, in support of his submissions, relied upon the
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judgment of the Honorable Apex Court, in the case of Sree Balaji

Rice Mills V/S State of Karnataka 140 STC 267 (SC)"

(10) We have considered the riva'l submissions and the facts of,the case.

We have also gone through the orders passed by the authorities

below in the light of statutory provisions as well as the decided case

law on the subject. Two major issues were raised by the applicant in

the present Revision Application. First issue is with rcgard to the

applicant's ohallenge against charging of interest under Section a2$)

especially when the revisional order also results into the refund. We

found sufficient substance in the subrnissions of Mr. Mehta. Section

'42(6) of the Act provides that "wltere the amount of tax assessed or

re-assessedfor qny period, under Section 34 or Section 35, subject to

revision, tf any, under Section 75, exceeds the amount of tox already

paid by the dealer for that period, there shall be paid by such a

dealer, simple interest at the rate of 18% per qnnum on the amount

of tax not so paid ,or any less amount thereof remaining unpaid

during such pe:,riod." " Thus, the rnaterial question examined for the

purpose of charging of interest under Section 42(6) is that the

amount of tax assessed exceeds the amount of tax already paid" Here,

in the present case, as a result of revisional order the amount of tax

does not exceed the amount of,tax already paid, as the payment made

in excess of the tax assessed and the assessment was resulted into

refund which was duly granted to the applicant along with intere'st"

http://taxguru.in/



9

Even after passing of the revisional order, the amount of tax assessed

does not exceed the amount of tax paid, as even after the revisional

order, the applicant is entitied to the refund. The reliance placed by

ivlr" Farmar on the provisions under Section 37(4) of the Act does not

render any assistance to the Department and the said analogy cannot

be applied to the case covered under Section 42(6) of the Act. It is

true that Section 37 deals with provisional refund and as per

provisions contained under Section 37(4) of the Act on assessment,

provisional refund granted under Sub-section (2) found to be in

excess, then such excess shall be recovered, as if it is a tax due from

the dealer under this Act and the interest on such tax shall be charged

at the rate of I YYo per annum for the period from the date of grant of

provisional refund till the date of assessment"

(11) There is no dispute about the fact that the applicants claim regarding

input tax credit on the purchases made from h/7s. Soharn Industries is

disallowed and hence the applicant is liable to pay tax. However, as

a result of such disallowance in the applicant's case, the quantum of

the refund which was originally granted pursuant to the assessment

order passed by the Assessing Officer was reduced and along with

such reduction of refund, the interest paid on refund was also

reduced. However, at both the stages i.e.. at the stage of assessment

as well as at the stage of, revision, the applicant is ultimately held to

be entitled to refund and in no case, the tax assessed ever exceeds the
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tax paid by the applicant. Thus the condition precedent for charging

of interest as laid down under Section 42(6) of the Act is not satisfied

and hence the applicant is not liable to pay any interest under Section

42 (6) of the Act.

(12) This takes us to the second issue raised by the applicant with regard

to levy of penalty under Section3aQ) of the Act for the first time in

the revisional proceedings. As stated earlier, the applicant has

disputed such luvy of penalty under Section 3aQ) on four different

grounds; while proposing to revise the assessment order, it is stated

in the notice issued in Form No. 503that the input tax credit on the

'purchases made f,rom l/7s" Soham Industries whose registration has

been cancelled abinitio is required to be disallowed and for that

pu{pose necessary details and the evidence were called for.

However, there is no reference with regard to charge of interest and

ler.y of penalty. Interest being consequential is not separately

required to be mentioned in the notice proposing to revise the

assessment order" 
.By 

issuing notice in form No. 503 the Learned

Deputy Commissioner has only asked for the details and evidence

for the purpose of disallowance of input tax credit. Ultimately after

going through details if the Learned Deputy Commissioner comes to

the conclusion that the input tax credit is required to be disallowed

and if it is held that the applicant has avoided the tax to that extent,

the Learned Deputy Commissioner can as well levy penalty under '
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Section 34(7) of the Act. Hence considering the facts of the case, it

is not necessary that sirnply because the proposal regarding levy of

penalty is not made in the notice in F'orm No. 503, order passed

under Section 7 5 levying penalty under Section 34(7) stands vitiated.

(13) The second issue raised for challenging the penalty levied under

Section 34(7j of the Act is that, that Section 34(7) can be invoked

only in the case of audit assessment. This Section specifically refers

that if the Commissioner is satisfied that the dealer in order to evade

or avoid payment of tax, due to the circumstances mentioned in Sub-

clause (a) to (e), he shall after giving the dealer an opportunity of

'being 
heard, direct that the dealer shall pay,by way of penalty, asurn

(14)

not exceeding I and % times of the amount of tax assessed on

account of the said reason in the audit assessment. In view of the

words used "in the audit assessment" it is contended that in

revisional proceedings, the penalty under Section 34(7) cannot be

levied. This Tribunal is however of the view that when the entire

audit assessment itself is a subject matter of revision any defect,

lacunae or omission found in that audit assessment can be taken into

revision"

The third issue which is raised for the purpose of challenging the

levy of penalty under Secti on 34(7) of the Act is that, that in the

revisional proceedings, the Revisional Authority cannot levy penalty

for the first time. In support of, tfris submissions, the reliance was

http://taxguru.in/



T2

placed on the decision of the Honorable High Court of Gujarat in the

case of Bhavnagar Chemicals Works (1946) Ltd., V/S Commissioner

of Sales Tax, Ahmedabad (Supra), wherein it is held that the power

of revision cannot be restricted to a case, where the subordinate

authority has positively exercised power and has committed some

elror or illeg ality in exercise thereof. Even in the cases, where the

authority has either failed or omitted to exercise power to levy tax,

the Revisional Authority can exercise its power. It is further held

that, that penalty proceedihgs are independent and distinct from

assessment proceedings. If the revisional authority has expressly or

'impliedly not at all exercised its penalty jurisdiction, the revisional

authority cannot proceed to levy penalty for the first time" But where

the assessing authority has omitted to impose penalty despite

initiation of penalty proceedings, the order to impose penalty can be

revised. In this case before the Honorable High Court of Gujarat,

since the Assessing Authority has taken action to impose penalty by

issuing Notice under Section 45(1) (b) of the Gujarat Sales Tax Act

it was open to the Assistant Commissioner to impose penalty. The

imposition of penalty under Section 45(lxb) of the Act by the

Assistant Commissioner in Revision was valid. The reliance was

also placed on the decision of the Honorable Bombay Fligh Court in

the case of Tata Exports Ltd., V/s the State of Maharashtra (Supra),

wherein it is held that where the Assessing Authority has imposed: .
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any penalty in exercise of power under Section 36(2) of the Act and

the Commissioner issued a Notice proposing to impose penalty under

Section 36(2) of the,Act, it was held that since there was no order

passed under Section 36 by any authority, which could have been

revised under Section 57 , nor did the Commissioner propose revision

of the order of 'assessment, he was not passing any order in Revision

against any order passed by any Authority subordinate to him and

hence the imposition of penalty under Section 36(2) of the Act was

not 'khile passing any order in revision". The Commissioner was

not entitledlo impose penalty under Section 36(2) for the first time"

(15) The decision of the Honorable Bombay High Court is altogether on a

different point. In the facts of that case the power under Section 57

was sought to be exercised only for the purpose of levy of penalty

under Section 36(2) of the Act and there was no proposal to revise

the order of assessment. The Honorable Bombay High Court has

therefore held that, the Comrnissioner was not entitled to impose

penalty under Section 36(2) of the Act for the first time. Here in the

present casee the order of, assessment was also sought to be revised

for the purpose of disallowance of input tax credit and consequential

levy of penalty under Section3aQ) of the Act.

(16) While deciding this issuq, the decision of the Honorable Supreme

in the case of Shri Balaji Rice Mills ViS the State of Karnataka

STC 267 (SC) relied upon by Mr. Parmar is also required to be
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taken into consideration. In this case, while considering the

provisions contained in the Karnatak Sales Tax Act, 1957, more

particularly the provisions ccintained in Section 18, 18(A) and22(A)

of the said Act, the Honorable Apex Court has held that, that there is

a difference between the exercise of revisional powers over orders

passed by the, Lower Authoriff and exercise of revisional powers in

the assessment proceedings itself. The revision of an order may be

confined to what the order contains or dealt with. But when the

assessment proceedings are before the Revisional Authbority, it oan

go beyond the order of Assessing Authority and pass such orders, as

'the assessing authority could or should have passed. The Honorable

Apex Court has observed that, the special provisions under Section

22(A)(4) of the Karnataka Sales Act, t957, enables the

Commissioner I Additional Commissioner, not only to revise the

order of Assessing Authority, but also to reassess and pass such

ordqrs on a point, , not decided or dealt with in the order , of

assessment. In view of the words "passed such order thereon as the

circumstance of the case justiSr" includin g an order of enhancing or

modiffing the assessment or cancelling the assessment and directing

a fresh assessment in Section 22(A), even if no penalty is levied in

the order of assessment, the Revisional Authority is justified in

imposing the satne, by virtue of special powers given to him under

the statute"
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(16.1) Looking to the provisions contained in Section 75 of the Gujarat

VAT Act, such wide powers are not given to the Revisional

Authority" It only stated that the Cornmissioner of his own motion

within three years or on an application made to him within one year

from the date of any order passed by any Cfficer appointed under

Section 16 to'assist him may call for and examine example the

record of any such order and pass such order there on, as he thinks

just and proper. The powers were given to the Commissioner only to

call for and exarnine the record of any such order and not the record

of assessrnent proceedings" No power of enhancing or modiffing the

assessment or cancelling the assessment and directing a fresh

assessrnent are given to the Revisional Authority under Section 7 5 of

the Act"

(16.2) The Honorable Apex Court has also considered the decision of the

Honorable Ftrigh Court of Gujarat in the case of Bhavnagar Chemical

Works (1946) Ltd., (Supra) and has observed that in this case power

to impose tax for the first time by the Revisional Authority is

justified. However, it was held that when the Assessing Authority

did not impose penalty, then the Revisional Authority cannot impose

the same for the first time. The Honorable Apex Court has therefore,

after considering the provisions of the Katnataka Sales Tax Act has

taken the view that levy of penalty in Revision proceedings is

reasonable, just and proper and therefore, not liable to be'set aside.'

4
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(17) Considering the aforesaid legal position in the context of the

statutory provisions contained in Secti on 7 5 of the Act, we are of the

view thatpowers given to the Revisional Authority under Section 75

of the Act are not as wide as the powers given to the Revisional

Authority under the Karnataka Sales Tax Act and hence the decision

of the Honor6ble Apex Court in the case of Sree Balaji Rice Mills

(Supra) cannot be applicable to the facts of the present case and the

applicant's case is covered by the decision of the Honorable High

Court of Gujarat in the case of Bhavnagar Chemical Works (19a6)

Ltd., and in this view of the matter the Learned Deputy

'Commissioner 
has wrongly exercised the powers under Section

34(7) of the Act for the putpose of lelying penalty for the first time

in the revisional proceedings. Non-issuance of notice in form No.

309 is also one of the important factors, coupled with an absence of a

detailed or reasoned order of levying penalty. Levy of penalty is,

therefore, deleted. In the result, we pass the following order.

ORDER

This Revision Application is partly allowed" Disallowance of

input tax credit on Rs.15,680/- on the purchases made from XzI/s.

Soham lndustries Lirnited is hereby confirmed and as a result thereof

the reduction of refund along with the reduction of interest paid

thereon is also confirmed. However, for the reasons stated above the

http://taxguru.in/



L7

charging of interest under Section 42(6) and levy of penalty under

Section 34(7) of the Act is hereby deleted.

There shall be no order as to costs.

Prononnced in open Court on 19ft Mar ch,20l4.

sd/-
(Mr. Justice K.A. Puj)

President

sd/-
(Shd Y.P. Bhatt)

Member
4.,

sd/-
(Shd N.A.Acharya)

Member
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