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1. Both these appeals at the instance of the
revenue are directed against the common order dated
3.8.2009 passed by the Custons Excise & Service Tax
Appel late  Tri bunal, West Zone Bench, Ahnedabad
(hereinafter referred to as “the Tribunal”) in Central
Excise Appeal No. FE 775 and E/ 1355 of 2008 by

proposi ng the foll ow ng question :

“Whet her the CESTAT was right in considering the
services namely Technical Testing and Analysis
Service, Technical Testing and Certification
Service, Business Auxiliary Service (Service

rendered by the Conmssion agent), Service
rendered by <clearing and Forwarding Agent,
Couri er Servi ce, Commer ci al and Industrial

Construction Service, Mai ntenance or Repair
service, Interior Decorator Service, Managenent
Consul tancy Service, availed by the assessee, as
eligible services for availing 1input service
credit as defined under Rule 2(1) of the CCR
20047?”

2. The respondent-assessee s engaged in the
manufacture of P. & P. nedicines classifiable under
Chapter 30 of the First Schedul e of the Central Excise
Tariff Act, 1985 and is also availing CENVAT facility
as provided under the Central Credit Rules, 2004
(hereinafter referred to as “the Rules”). During the
course of Audit by the Head Quarters Audit, it was
noticed that the assessee had availed CENVAT credit in
respect of services, which according to the departnent
were not eligible as input services as defined under
rule 2(I) of the Rules. Accordingly, two show cause
notices cane to be issued to the assessee. Show cause
notice dated 8.6.07 cane to be issued in respect of
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the following input services: (1) Technical Testing
and Analysis — Rs.1,23,09,894/- (2) Conmission paid to

the foreign agents - Rs.39,45,791/- (3) Courier
service — Rs.36,54,709/- (4)Qearing and Forwarding
Service - Rs.6,87,098/- (5) (i) Repairs and

mai nt enance of ACs, Split ACs, water cooler, cold room
— Rs. 1908/ -, (i1) Repairs and rmaintenance of

phot ocopier — Rs.7,166/- (iii) Managenent Consultancy
service — Rs.24,480/- (iv) Interior Decorator service
- Rs.137/- (v) Construction service - Rs.1,726/-

(Rs. 35,416/-) Total Rs. 2, 06, 32, 909/ -. Show cause
notice dated 04.03.2007 cane to be issued in respect

of the follow ng input services: (1) Technical Testing
and Analysis - Rs.1,70,24,431/-, (2) Technical

I nspection and Certification - Rs.6,08,226/- (3)

Comm ssion paid to the foreign agents — Rs. 1, 93,421/ -,

(4) Courier service — Rs.1,72,58,378/-, (5 dearing
and Forwarding Service — Rs.6,41,977/-, and (6) (i)

Repairs and nmaintenance service Rs.7,23,330/- (ii)

Commerci al Construction service — Rs.2,41,404/-, (iii)

Managenent Consul tancy service — Rs. 1,09, 48, 135/- (iv)

Interior Decor at or service — Rs. 31, 750/ -

(Rs.1,19,44,619/-) Total Rs.4,76,71,052/. Under the
said show cause notices the assessee was called upon
to show cause as to why the aforesaid anounts should
not be recovered under rule 14 of the Rules read with
section 11A(1) of the Central Excise Act, 1944
(hereinafter referred to as “the Act”).

3. The aforesaid two show cause notices cane to be
adjudicated by the Commssioner, Central Excise,
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Ahnedabad-11 vide Oders-in-Original dated 31.03.2008
and 31.07.2008 respectively, whereby the demand cane
to be confirmed in respect of both the show cause
notices along with interest as well as penalty under
rule 15(3) of the Rules. The assessee carried the
matter in appeals before the Tribunal. Both the
appeals cane to be decided by the Tribunal by a comon
order dated 03.08.2009, which is subject matter of

chal l enge i n these appeals.

4. Havi ng heard M. Darshan Parikh, |earned senior
standi ng counsel for the appellant and M. J.C Patel
| earned counsel for the respondent, this court is of
the view that appeals require consideration. Hence
Admt. The following substantial question of |[|aw

ari ses for determ nati on:

Wiether the Custons, Excise and Service Tax
Appel  ate Tri bunal was justified in holding:

(i) Techni cal Testing and Anal ysis services
(i) Comm ssion paid to foreign agents,

(ii1) Courier service,

(iv) Cl earing and forwardi ng service,

(v) Managenent and Consul tancy service,

(vi) Interior Decorator service,

(vii) Construction service,

(viii) Technical Inspection and Certification,
(ix) Repai rs and mai nt enance servi ce,

(x) Conmmer ci al construction service,

to be ®“input service” as envisaged under rule
2(1) of the CENVAT Credit Rul es, 20047
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5. Each of the above services would be required to
be exam ned I ndependent | y. For t he sake of

conveni ence, where the service in question is common
Iin respect of both the show cause notices, reference
Is made to the facts relating to the show cause notice
dat ed 04. 03. 2008.

51 Technical Testing and Analysis services. The

assessee had avai l ed of CENVAT credit of
Rs. 1,07,83,766/- on “Technical Testing and Analysis
services” in respect of clinical sanples tested by Ms
Perfect Technical Services, Ms. B.A Research India
Limted, Ms. Mcro Therapeutic Research Pvt. Ltd.,
Ms. Lotus Labs Pvt. Ltd, Reliance dinical Research
Services, etc., during the period from 01.02.2007 to
30.09.2007. Fromthe records it was observed that the
assessee had not started conmercial production of
products of which clinical sanples were got tested by
various agencies. Upon calling the assessee to explain
as to whether the product which was got tested had
been registered with the Drug Authority, the assessee
replied that drug |icense would be obtained as and
when commercial production of tested products was
pl anned. Thus, the product was not yet registered with
the conpetent authority. The adjudicating authority
was of the view that the above services received by
t he assessee coul d not be considered as input services
as they had not been used directly or indirectly, in
or inrelation to the manufacture of final products as

no manufacturing of final products pertaining to these
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clinical sanples had been undertaken, and accordingly
held that the assessee had wongly availed of CENVAT
credit on Technical Testing and Analysis services and
the said credit was required to be recovered along
with interest under rule 14 of the Rules read wth
section 11A and 11AB of the Act.

(1) M. Darshan Parikh, |earned Senior Standing
Counsel for the appellant, invited the attention of
the court to the provisions of rule 2(1) of the Rules
whi ch defines “input service” to submt that the
definition is in tw parts. One is the nmain
definition, which is followed by the «clarifying
inclusive part. Accordingly, all those services are
defined as input services which are used by the
manuf acturer, whether directly or indirectly, in or in
relation to manufacture of final product and cl earance
of final product from the place of renoval. In the
inclusive part sone services which are related to
specified activities are listed. It neans that if the
service is not used in or in relation to manufacture
of final product and clearance of the same from the
pl ace of renoval and further does not fall within the
I ncl usive part, then such service cannot be treated as
an input service and CENVAT credit taken on such
service is not adm ssi bl e.

(ii) It was submtted that insofar as input service
tax credit in respect of Technical Testing and
Anal ysis services is concerned, the said service was

rendered in respect of a final product which was
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produced on trial basis but has not been nmanufactured
and sold. Hence, the service tax, if any, paid in
respect of such services cannot be taken credit of.
Ref erence was nmade to the definition of manufacture as
defined under section 2(f) of the Act, to submt that
from the said definition it is clear that the
Technical Testing and Analysis service availed by the
assessee is not used for manufacture of final product
or for clearance of the final product from the place
of renoval and is also not related to the activities
specified in the inclusive part of the definition of
I nput service. The input credit on a service is
available in or in relation to the manufacture of
final product only and not for Research and
Devel opnent (R & D) of the product of which production
has not been started. The definition of input credit
Is in the context of tax paid on input services used
in or in relation to the manufacture of final product
and cannot be extended to the product which is not
manuf actured on commercial basis. Therefore, this
service does not fall wthin the anmbit of input
service, hence, CENVAT credit was not admssible in

respect of the service tax paid in respect thereof.

(iit1) On the other hand, M. J.C Patel |earned
counsel for the respondent-assessee submtted that
I nput service as provided in rule 2(1) of the Rules is
divided into two parts. The first part giving specific
meaning and the second part gives the inclusive
neani ng of the sane. In the second part, and inclusive

nmeaning is given to an input service, which otherw se
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woul d not have been covered in the main first part.
The expression used in the rule is “such as” which
nmeans the stipulated activities that follow the said
expression in the definition are only illustrative.
The expanded part of the definition is an inclusive
one and not an exhaustive list of the activities on
which the input service credit can be taken by a
manuf acturer. In support of such submssion, the
| earned counsel placed strong reliance wupon the
decision of this court in case of Conmm ssioner of C.
Ex. & Custonms v. Parth Poly Woven Pvt. Ltd.,
2012(25) S . T.R 4(@j.), wherein the court has,
bearing in mnd various judicial pronouncenents on the
guestion of interpretation, held that the definition
of ‘input service’ which is coined in the phraseol ogy
of “means and includes” is wide in its expression and
includes a large nunber of services used by the
manuf acturer. Such services nmay have been used either
directly or indirectly. To qualify for input service,
such service should have been used for the manufacture
of the final products or in relation to manufacture of
final product or even in the clearance of the final
product from the place of renpval. The expression 'in
relation to manufacture' is wder than 'for the

pur pose of manufacture'.

(iv) Rel i ance was al so placed upon the decision of
the Karnataka Hi gh Court in the case of Commr. O C

Ex., Bangalore-111 v. Stanzen Toyotetsu India(P) Ltd,
2011(23)S. T.R 444(Kar.), wherein the court in the
context of the definition of ‘input service as
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contained in rule 2(1) of the Rules held that test is
whet her the services utilised by the assessee are for
the manufacture of final product. Such services nay be
utilised directly or indirectly. The  services
nmentioned in the section are only illustrative and not
exhaustive. Therefore, when a particular service not
nentioned in the definition clause, is utilised by the
assessee/ manufacturer and service tax paid on such
service is claimed as CENVAT credit, the question is
as to what are the ingredients that are to be
satisfied for availing such credit. If the credit is
availed by the manufacturer, then the said service
shoul d have been utilised by the manufacturer directly
or indirectly in or in relation to the manufacture of
final product or wused in relation to activities
relating to business. If any one of these two tests is
satisfied, then such a service falls wthin the
definition of “input service” and the manufacturer is
eligible to avail CENVAT credit of the service tax
pai d on such servi ce.

(v) The decision of Karnataka H gh Court in the case
of Cormr. OF C Ex.& Service Tax, LTU, Bangalore v.

Mcro Labs Ltd., 2011(24)S. T.R 272 (Kar) was cited
for a simlar proposition of law Reliance was also
pl aced upon the decision of this court in the case of
Comm ssioner of Central Excise v. Excel Crop Care
Ltd., 2008(12) S. T.R 436(Cu.) as well as on an
unreported decision of this court in the case of
Conmm ssioner of Central Excise . Ms Anbal a

Sarabhai Enterprises Ltd., rendered on 21.4.2011 in
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Tax Appeal No.433/2010. The decision of the Karnataka
H gh Court in the case of Toyota Kirloskar Motors
Pvt. Ltd. v. C.C.E, LTU Bangalore, 2011(24) S. T.R
645(Kar) was cited wherein the court held that in the
definition of the word “input service”, t he
| egi slature has used both the words 'neans' as well as
"includes' but not 'nmeans and includes'. Therefore,
insofar as clauses (i) and (ii) of the definition are
concerned, the word used is 'neans' and therefore, it
I s exhaustive. Therefore, after specifically referring
to the output service and the input service rendered
directly or indirectly in the manufacture of final
products and clearance of final products, the
Inclusive definition sets out various services and
further enlarges the scope by saying that all
activities relating to business constitutes input

servi ce.

(vi) Dealing with the issue as to whether in the
facts of the present case, the Technical Testing and
Anal ysis services availed by the assessee would fal

within the anbit of input service as defined under
rule 2(I) of the Rules, M. Patel submtted that the
assessee IS engaged I n t he manuf act ur e of
dr ugs/ medi ci nes under t he authority of Dr ug
Manuf acturing Licence issued under the Drugs and
Cosnetics Act, 1940 and the Drugs and Cosnetic Rul es,
1945 whi ch provide for issue of |icence to manufacture
a drug for the purpose of examnation, test or
anal ysis. Before any new drug can be manufactured for

sale, the assessee is required under rule 122-B of the
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Drugs and Cosnetic Rules, 1945, to obtain the approval
of the |licensing authority. For the purpose of
obtai ning such approval, it is necessary to first
manuf acture small batches of such drug and get the
sane subjected to clinical trials and to submt to the
licensing authority, the results of such clinical
trials. The assessee manufactures snall batches of
such new drug under the authority of a licence issued
under rule 89 of the Drugs and Cosnetic Rules, 1945.
The sanme are then cleared on paynent of Central Excise
duty and sent to | aboratories which carry out clinical
testing/trials in respect of such new drugs. Such
clinical testing/trials of drugs/formul ati ons
constitutes the taxable service of technical “testing
and anal ysis” as defined under Section 65(106) of the
Finance Act 1994 and is liable to service tax. The
| aboratories which provide the said service to the
respondent, pay service tax on the said service and
t he respondent takes CENVAT credit of the sane.

(vii) It was further submtted that the process of

devel oping a new drug and getting its approval from
the Drug Licensing Authority is an ongoing process
whi ch may be spread over a long period of tine. If the
results of the clinical trials are not satisfactory or

are not approved by the licensing authority, the
assessee has to carry out the necessary inprovenents
until satisfactory results are obtained on clinical

trials/testing. Af ter satisfactory results are
obtained on clinical trials/ testing which are
approved by the licensing authority, the assessee can
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manuf acture the new drug for sale. It would thus be
seen that such service of “technical testing and
anal ysis” has necessarily to be availed by the
assessee for the purpose of carrying out the
manuf acture of new drugs and wthout availing such
service it is inpossible for the assessee to
manuf acture new drugs. Such service is, therefore,
clearly a service used by a manufacturer in relation
to its activity of manufacture of final products and
It cannot be said that the said service is unrelated
to the assessee’s activity of manufacture of final
products. The sanme is, therefore, covered by the
“means” part of the definition of input service
contained in rule 2(l) of the CENVAT Credit Rules,
2004.

(viii) It was argued that the departnent has sought to
deny the CENVAT credit of the service tax paid on the
said service on the ground that many of such new drugs
in respect of which the assessee availed the said
service had not reached the stage of comercial
production. It was submtted that the nere fact that
the stage of comercial production had not been
reached at the tine of the issuance of the show cause
notice cannot nean that the said service was not
received in relation to the assessee’'s activity of
manuf acture of final products. According to the
| earned counsel, the process of devel oping a new drug
and getting its approval from the Drug Licensing
Authority is an ongoing process which may be spread
over a long period of tine. The fact however renains
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that wthout availing the said service, it would be
I npossi ble to undertake manufacture of any new drug

Many of the drugs which had not reached stage of
commercial production at the tine when the show cause
notice was i ssued have now reached stage of conmerci al
production and the sane is an ongoing process. The
said service is, therefore, clearly used in relation

to the activity of manufacture of the final products.

(ix) Next it was submtted that it is settled |aw that
the definition of ‘input service is an expansive
definition and covers services which are directly or
indirectly used in relation to the nmanufacture of
final products. Since availing of the said service is
the starting point for undertaking the manufacture of
new drugs, it is clearly used in relation to the

activity of manufacture of final products.

(x) Wthout prejudice to the aforesaid subm ssion, it
was submtted that in any event, the said service of
“technical testing and analysis” received by the
respondent is a service received in relation to its
activity relating to business. The sane is, therefore,
covered by the “includes” portion of the definition of

“I nput service”.

(xi) It was further submtted that the respondent is
In the business of manufacture and sale of drugs. The
service of *“technical testing and analysis” is
received solely for the purpose of and in the course
of the said business activity and for no other
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purpose. The sane is, therefore, clearly in relation
to t he respondent’s busi ness activity. The
significance of “service received in relation to
activity relating to business in the *“includes”
portion of the said definition would becone apparent
iIf it is borne in mnd that service tax is a
consunption based tax to be borne by the consuner and
whi ch cannot be a charge on the business. In this
regard, the learned counsel placed reliance upon the
following observations of the Suprene Court in the
case of All-India Federation of Tax Practitioners and
ors v. Union of India, (2007) 7 SCC 527:

“6. At this stage we may refer to the concept of
“Val ue Added Tax (VAT) which is a general tax that
appl i es, in principl e, to al | comer ci al
activities involving production of goods and
provi sion of services. VAT is a consunption tax as
it is borne by the consuner.

In the Iight of what is stated above, it is clear
that service tax is a VAT which in turn is
destination based consunption tax in the sense
that it is on comrercial activities and is not a

charge on the business but on the consuner...”

(xii) It was submtted that since service tax cannot
be a charge on business, the | aw provides for availing
of CENVAT credit thereof if such service tax is paid
on a service received in relation to business. |If

CENVAT credit is to be denied in respect of a service
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received in relation to business, it would nean that
t he manuf acturer who received such service in relation
to his business has to bear the burden thereof and it
woul d thereby be a charge on his business, which is
against the very nature of service tax as |aid down by
the Suprenme Court in the aforesaid decision.

(xiii) 1t was submtted that applying the above
principles it would follow that when any service is
received by the manufacturer in relation to his
business activity, it would constitute input service
and he should be entitled to take credit thereof. To
deny such credit would nean that the manufacturer has
to bear such service tax and in that event it would be
a charge on his business which would be against the
concept of service tax being destination based

consunpti on tax.

(xiv) The Tribunal in the inpugned order has agreed
with the subm ssion made on behalf of the respondent
that the manufacturing process of nedicanents is not
conparable to other products. A nedicine, before it is
rel eased in the market, has to undergo several stages
of testing and technical analysis, etc. Al such
products taken up by the Conpany for production nay
not reach the custoners as comercial products.
However, even the trial manufacture and R & D
conducted in respect of such drugs which did not reach
to the market has to be considered as part of the
manuf acturing process and business activity. The
Tribunal, therefore, did not agree with the view taken
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by the departnent that in case the goods have not
reached the commercial production stage, credit is not

adm ssi bl e.

(xv) The noot question which arises for determnation
Is as to whether the Technical Testing and Analysis
services availed by the assessee in respect of the
clinical sanples tested by various agencies prior to
commencenent of commercial production can be stated to
be ‘input service’ wthin the neaning of such
expression as defined under rule 2(1) of the Rules?

(xvi) “Input service” has been defined under rule
2(1) of the Rules and as it stood at the relevant tine

reads thus:

“(I') "input service" means any service, —
(i) used by a provider of taxable service
for providing an output service; or

(i) used by a manufacturer, whet her
directly or indirectly, in or in relation to
the manufacture of final products and
clearance of final products upto the place

of renoval

and includes services used in relation to
setting up, nodernisation, renovation or
repairs of a factory, prem ses of provider
of output service or an office relating to
such factory or premses, advertisenent or
sal es pronotion, market research, storage up

to the place of renoval, procurenent of
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I nputs, activities relating to business such
as account i ng, audi ting, fi nanci ng,
recruitment and quality control, coaching
and training, conputer networking, credit
rating, share registry and security, inward
transportation of inputs or capital goods
and outward transportation up to the place

113

of renoval

(xvii) Before adverting to the nerits of the issue
reference may be made to various decisions rendered in
the context of the expression ‘input service as
defined under rule 2(I) of the Rules. This court in
the case of Parth Poly Woven Pvt. Ltd. (supra) has,
after referring to various decisions on the question
of interpretation of the said rule as well as
interpretation of statutory provisions, held that to
qualify for input service, such service should have
been used for the manufacture of the final products or
in relation to the manufacture of final product or
even in the clearance of the final product from the
place of renoval. Thus, what is required to be
examned is as to whether the Technical Testing and
Anal ysis services availed by the assessee can be said
to have been used for the manufacture of the fina
product or in relation to the manufacture of the final
product ?

(xviii) In ITC Ltd. v. Collector of Central Excise,

Pat na, (2003) 1 Suprene Court Cases 678, the Suprene

Court was dealing wth a converse case where the
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appel l ant Conpany was a nmanufacturer of cigarettes.
The departnment issued a nunber of show cause notices
to the appellant alleging therein that the appellant
had been clearing wthout paynent of excise duty a
certain quantity of sticks of <cigarettes daily as
sanples for test in its quality control |aboratory
within the factory prem ses. The case of the appellant
was that excisable goods contenplated under section
3(1)(a) of the Act were those which were marketable.
Since the cigarettes renoved for the purpose of
testing in the quality control |aboratory situated
within the factory premses had not been Kkept in
packets as required under rule 93 of the Central
Excise Rules, 1944 the process of their manufacture
was not conpleted and they were not narketable. The
court observed that definition of manufacture under
section 2(f) very clearly includes process which is
incidental or ancillary to the conpletion of the
manuf actured product. Manufacture of ~cigarette is
conpl eted when the sanme energes in the form of sticks
of cigarettes which are sent to the |aboratory for
quality control test. Sticks of cigarettes can be
consuned and manufacture of the end product i.e.
cigarette, which is comercially known in the market
as such, is conpleted before its renoval for test and
after testing only packing of the sane is done.
Therefore, the sticks of cigarettes which are renoved
for the purpose of test in the quality contro

| aboratory wthin the factory premses of the
appel l ant Conpany are |liable to excise duty.
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(xix) In the facts of the present case the assessee is
engaged in the manufacture of nedicanents. By their
very nature, the drugs manufactured by the assessee
prior to final production thereof are required to be
subjected to technical testing and analysis before
entering into comrercial production. For such purpose,
the products are manufactured in small trial batches
and thereafter, sent for testing and anal ysis purpose.

Undi sputedly, when the goods are renoved for testing
and anal ysi s, excise duty has been paid thereon. Since
production of nedicanents are subject to approval by
the regulatory authorities of various countries to
whi ch such drugs are exported, the assessee is
required to obtain approval before starting comrerci al

production. Thus the final product can be manufactured
only upon approval of the regulatory authority after
the product undergoes technical testing and anal ysis.
Under the circunstances, it cannot be gainsaid that
the activity of testing and analysis of the trial

batches is in relation to the manufacture of final

product. Unless such testing and analysis is carried
out, it would not be possible to produce the fina

product inasnmuch as unless the trial batches are sent
for testing and anal ysis and approval is obtained, the
final product cannot be nmanufactured. Under the
circunstances, the services availed in respect of
technical testing and analysis services are directly
related to the manufacture of the final product. The
contention of the departnent that unless the goods
have reached the commercial production stage, CENVAT
credit is not admssible in respect of the technical
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testing and analysis services availed in respect of
the product at trial production stage, does not nerit
acceptance. Besides, the |learned counsel for the
assessee is justified in contending that when the
product which is sent for testing and analysis is
subject to paynent of excise duty, the respondents
cannot be heard to contend that CENVAT credit is not
adm ssible on the service tax paid in respect of such
service. Under the circunstances, the Tribunal was
justified in holding that the assessee was entitled to
avai |l of CENVAT credit in relation to service tax paid
in relation to technical testing and anal ysis services
availed by it.

5.2 Conmmi ssion paid to the foreign agents: The
assessee availed of CENVAT credit of Rs.39,45,791/-
towards conm ssion paid to foreign agents. According

to the assessee, out of the total anmount paid as
service tax, they had availed of CENVAT credit only on
that part which was attributable to dutiable products
manuf actured in their plant only and that no CENVAT
credit has been availed on exenpted goods. It was
contended that service tax paid on comm ssion paid to
comm ssion agents for sale of final products is
avail able as credit according to the inclusive part of
the definition of ‘input service', which includes
services in relation to sales pronotion. Reference was
made to the definition of business auxiliary service
as defined under section 65(19) of the Finance Act,
1994 which lays down that business auxiliary service

nmeans any service in relation to (i) pronotion or
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mar keting or sale of goods produced or provided by or
bel onging to the client or (ii) pronotion or marketing
of service provided on behalf of the client and

I ncl udes services as a conm ssi on agent.

(i) The Adjudicating Authority held that on a perusal
of the definition of comm ssion agent as defined under
cl ause(a) to the Explanation under section 65(19) of
the Act, a comm ssion agent is a person who acts on
behal f of another person and causes sale or purchase
of goods. In other words, he is directly responsible
for selling or purchasing on behalf of another person
and that such activity cannot be considered as sales
pronotion. According to the Adjudicating Authority
there is a clear distinction between sales pronotion
and sale. A conmssion agent is directly concerned
with sales rather than sales pronotion. He,
accordingly, held that service provided by comm ssion
agent does not fall within the purview of the main or
Inclusive part of the definition of ‘input service as
laid down in rule 2(1) of the Rules and, therefore
the assessee was not eligible for CENVAT credit in
respect of the service tax paid on commi ssion paid to

foreign agents.

(ii) The Tribunal has held that foreign conm ssion
agent service is in the nature of sales pronotion and
wi t hout any elaborate discussion in respect thereof
has held that CENVAT credit was adm ssible on service
tax paid in respect of such service. The Tribunal

while reversing the findings recorded by the
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Adj udi cating Authority has not given any reasons in
support thereof and has nerely placed reliance upon
its findings in relation to the services rendered by
the C earing and Forwardi ng agents.

(ti1) The learned counsel for the appellant placed
reliance upon the findings recor ded by t he
Adj udi cating Authority to submt that the conmm ssion
paid to foreign agent is being availed in the category
of Business Auxiliary Service. However, this service
Is not used for manufacture of final product and is
not used for clearance of final product fromthe place
of renoval. The conm ssion agent is directly concerned
with the sales and not with production, therefore, it
is also not related to any activity specified in the
inclusive part of the definition of input service.
Besi des, the activities carried out by the comm ssion
agent do not fall within the anbit of sales pronotion
and, therefore, also the commssion paid to the
foreign agents would not fall within the anbit of the
expression ‘input service' as envisaged under rule
2(1') of the Rules.

(iv) On the other hand, the |earned counsel for the
assessee supported the inpugned order of the Tribuna
by submtting that the assessee avails of services of
conm ssion agents for sale of its final products. The
comm ssion agents find buyers for the assessee’s goods
and thereby pronote the sales of the assessee’ s goods.
The ‘includes’ portion of the definition specifically

mentions services used in relation to sal es pronotion.

Page 22 of 50



Www.taxguru.in

O/TAXAP/353/2010 JUDGEMENT

The service of commssion agents is, therefore,
covered by the definition of input service. Mboreover

such service is received in relation to the assessee’s
busi ness only and not for any other purpose. The sane
Is, therefore, a service in relation to the activity
relating to business which is also covered by the
“includes’ portion of the definition. It was argued
that the show cause notice had proposed to deny CENVAT
credit nerely on the ground that the said service is a
post-manufacturing activity and is not used directly
or indirectly in the manufacture of final products,
conpletely ignoring the ‘includes’ portion of the
definition. It was also submtted that the service tax
paid to a conmm ssion agent for sale of final product
would fall within the anmbit of sales pronotion which

IS a ‘business auxiliary service’ and woul d,
therefore, also fall wthin the purview of ‘input
servi ce’

(v) In the backdrop of aforesaid facts and

contentions, reference nmay be nmade to the definition
of ‘business auxiliary service’ as defined under
section 65(19) of the Finance Act, 1994, which to the
extent the sanme is relevant for the present purpose

reads thus:

Busi ness Auxiliary Service” neans any service in
relation to, —

(1) pronotion or marketing or sale of goods
produced or provided by or belonging to the
client; or

pronotion or marketing of service provided on
behal f of the client; or
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and includes services as a conm ssion agent but
does not include any information technol ogy
service and any activity that anpbunts to
manuf acture within the neaning of clause(f) of
section 2 of Central Excise Act, 1944

Expl anation — For the renoval of doubts, it is
hereby declared that for the purposes of this
cl ause, —

(a)”Conm ssion Agent” neans any person who acts
on behalf of another person and causes sale or
purchase of goods, or provision or receipt of
services, for a consideration,

and includes any person who, while acting on
behal f of another person —

(1) deals wth goods or services or docunents of
title to such goods or services; or

(1i1) collects paynent of sale price of such goods
or services; or

(iii) guarantees for collection or paynent for
such goods; or

(iv) undertakes any activities relating to such
sal e or purchase of such goods or services;”

(vi) As noted herei nabove, according to the assessee
the services of a conm ssion agent would fall within
the anbit of sales pronotion as envisaged in clause
(i) of section 65(19) of the Finance Act, 1994,
whereas according to the appellant a conm ssion agent
Is a person who is directly concerned wth the sale or
purchase of goods and is not connected with the sales
pronotion thereof. Under the circunstances, t he
guestion that arises for consideration is as to
whet her services rendered by a conm ssion agent can be
said fall wthin the anbit of expression 'sales
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pronotion'. It would, therefore, be necessary to
understand the neaning of the expression ‘sales
pronotion’ .

(vii) The expression 'sales pronotion' has been
defined in the “Oxford Dictionary of Business” to nean
an activity designed to boost the sales of a product
or service. It may include an advertising canpaign
increased PR activity, a free-sanple canpaign
offering free gifts or trading stanps, arranging
denonstrations or exhibitions, setting up conpetitions
with attractive prizes, tenporary price reductions,
door-to-door <calling, telephone selling, personal
letters etc. In the “Oxford Dictionary of Business
English”, sales pronotion has been defined as a group
of activities that are intended to inprove sales,
soneti nmes I ncl udi ng adverti si ng, or gani zi ng
conpetitions, providing free gifts and sanples. These
pronotions may form part of a w der sales canpaign.
Sal es pronotion has also been defined as stimulation
of sales achieved through contests, denonstrations,
di scount s, exhi bi tions or t radeshows, ganes,
gi veaways, point-of-sale displays and nerchandi sing
special offers, and simlar activities. The Advanced
Law Lexicon by P. Ramanatha Aiyar, third edition,
describes the term ‘sales pronotion as use of
I ncentives to get people to buy a product or a sales
drive. In the case of Conmm ssioner of Inconme-tax v.
Mohd. |shaque Gulam 232 ITR 869, a D vision Bench of
the Madhya Pradesh H gh Court drew a distinction
between the expenditure nmade for sales pronotion and
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comm ssion paid to agents. It was held that comm ssion
paid to the agents cannot be terned as expenditure on

sal es pronoti on.

(viii) Fromthe definition of ‘sales pronotion, it is
apparent that in case of sales pronotion a |arge
popul ati on of consumers is targeted. Such activities
relate to pronotion of sales in general to the
consuners at large and are nore in the nature of the
activities referred to in the preceding paragraph.
“Comm ssion agent” has been defined under the
explanation to “business auxiliary service and
insofar as the sanme is relevant for the present
pur pose neans any person who acts on behal f of another
person and causes sale or purchase of goods, or
provi sion or receipt of services, for a consideration.
Thus, the conm ssion agent nerely acts as an agent of
the principal for sale of goods and such sales are
directly made by the comm ssion agent to the consuner.
In the present case, it is the case of the assessee
that service tax had been paid on conmssion paid to
the commssion agent for sale of final product.
However, there is nothing to indicate that such
comm ssion agents were actually involved in any sales
pronotion activities as envisaged under the said
expression. The term input service as defined in the
rul es neans any service used by a provider of taxable
service for providing an output service or used by the
manuf acturer whether directly or indirectly, in or in
relation to the manufacture of final products and

cl earance of final products fromthe place of renoval
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and includes services used in relation to various
activities of the description provided therein
i ncludi ng advertisenent or sales pronotion. Thus, the
portion of the definition of input service insofar as
the sane is relevant for the present purpose refers to
any service used by the manufacturer directly or
indirectly in relation to the manufacture of final
products and clearance of final products from the
pl ace of renoval. Ooviously, conmssion paid to the
various agents woul d not be covered in this expression
since it cannot be stated to be a service used
directly or indirectly in or in relation to the
manuf acture of final products or clearance of final
products from the place of renoval. The ‘includes’
portion of the definition refers to advertisenent or
sales pronotion. It was in this background that this
court has examned whether the services of foreign
agent availed by the assessee can be stated to
services used as sales pronotion. In the absence of
any material on record, as noted above to indicate
that such conmssion agents were involved in the
activity of sales pronotion as explained in the
earlier portion of the judgenent, in the opinion of
this court, the claim of the assessee was rightly
rejected by the Tribunal. Under the circunstances, the
adjudicating authority was justified in holding that
the comm ssion agent is directly concerned with the
sales rather than sales pronotion and as such the
servi ces provided by such comm ssion agent would not
fall within the purview of the main or inclusive part

of the definition of input service as laid down in
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rule 2(1) of the Rules.

(ix) As regards the contention that in any event the
service rendered by a commssion agent is a service
received in relation to the assessee’s activity
relating to business, it may be noted that the
includes part of the definition of ‘input service’
i ncludes “activities relating to the business, such as
accounti ng, audi ti ng, f i nanci ng, recruitnent and
quality control, coaching and training, conputer
net wor ki ng, credit rating, share registry, and
security”. The words “activities relating to business”
are followed by the words “such as”. Therefore, the
words “such as” nust be given sone neaning. In Roya

Hat cheries (P) Ltd. v. State of A P., 1994 Supp (1)
SCC 429, the Suprene Court held that the words “such
as” indicate that what are nentioned thereafter are
only illustrative and not exhaustive. Thus, the

”

activities that follow the wrds “such as are
Illustrative of the activities relating to business
which are included in the definition of input service
and are not exhaustive. Therefore, activities relating
to business could also be other than the activities
nentioned in the sub-rule. However, that does not nean
that every activity related to the business of the
assessee would fall within the inclusive part of the
definition. For an activity related to the business,
It has to be an activity which is analogous to the
activities nmentioned after the words “such as”. What
follows the words “such as” is “accounting, auditing,

financing, recruitnment and quality control, coaching
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and training, conputer networking, credit rating,
share registry, and security”. Thus, what is required
to be examned is as to whether the service rendered
by comm ssion agents can be said to be an activity
whi ch is anal ogous to any of the said activities. The
activity of conmm ssion agent, therefore, should bear

sone simlarity to the illustrative activities. In the
opinion of this <court, none of the illustrative
activities, wviz., *“accounting, auditing, financing,
recruitment and quality control, coaching and

training, conputer networking, credit rating, share
registry, and security” is in any manner simlar to
the services rendered by conmm ssion agents nor are the
sane in any manner related to such services. Under the
ci rcunst ances, t hough t he busi ness activities
nentioned in the definition are not exhaustive, the
service rendered by the comm ssion agents not being
analogous to the activities nentioned in the
definition, would not fall wthin the anmbit of the
expr essi on “activities rel ating to busi ness”.
Consequently, CENVAT credit would not be adm ssible in
respect of the comm ssion paid to foreign agents.

(x) For the reasons stated hereinabove, this court is
unable to concur with the contrary view taken by the
Punjab and Haryana H gh Court in Conm ssioner of
Central Excise, Ludhiana v. Anbika Overseas (supra).
Insofar as this issue is concerned, the question is
answered in favour of the revenue and against the

assessee.
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5.3 Courier service: The assessee availed of CENVAT

credit of Rs.36,54,709/- towards courier service
provided by Ms FEDEX Itd. for export of goods.
According to the assessee, the inclusive part of the
definition of input service allows CENVAT credit in
respect of the anpbunt paid towards courier services.
It was also the case of the assessee that the
contention in the notice that credit is not available
on the service rendered by a courier agency is
contrary to what is reflected in Notification No.
41/ 2007- ST dated 6.10.2007 as anended by Notification
No. 3/ 2008- ST  dated 19. 2. 2008. The  adj udicating
authority placed reliance upon a decision of the
Tribunal in the case of Universal Cables Ltd. .
Comm ssi oner of Central Excise, 2007(7) STR 310 (Tri-
Del) and was of the view that the present case is
squarely covered by the said decision. In the said
case, the Tribunal held that the charges paid on
courier service are charges for the delivery of
finished goods, akin to outward transportation from
the factory of the assessee to its custoners. The
definition of “input service” permts the credit of
outward transportation upto the place of renoval

which in this case is the factory gate from where the
courier coll ects t he par cel for further
transportation. It was held that credit on outward
transportation was not perm ssible. The adjudicating
authority also was of the view that the notifications
on which reliance was placed by the assessee were
exenption notifications and woul d not be applicable to
the present case. He, accordingly, held that the
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assessee had wongly availed of CENVAT credit in
respect of service tax paid towards courier service.
The Tribunal in the inmpugned order has placed reliance
upon other decisions of the Tribunal in respect of
courier services and held that CENVAT credit is
adm ssible in respect of the service tax paid on such

servi ces.

(i) The | earned counsel for the appellant submtted
that the courier service used by the respondent is not
used in or in relation to the manufacture of fina
product and is also not used for clearance of final
product from the place of renoval. Such service is
also not related to any activity specified in the
inclusive part of the definition of input service;
hence, CENVAT credit is not adm ssible on the service
tax paid in respect of such service. Per contra, M.
Patel for the respondent submtted that courier
service is used for clearance of the goods from the
pl ace of renoval and is, therefore, covered by the
‘means’ portion of the definition of input service.
Mor eover, such service is availed by the respondent
only in relation to its business activity and not for
any other purpose. The sanme is, therefore, also

covered by the ‘includes’ portion of the definition.

(ii) As can be seen fromthe order of the adjudicating
authority, it has placed reliance upon the decision of
the Tribunal where the definition of ‘input service’
permtted the credit of outward transportation upto

the place of renoval. In this regard it may be germane
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to refer to the decision of this court In
Commi ssioner of Central Excise & Custons v. Parth
Poly Woven Pvt. Ltd. (supra) wherein it has been
hel d t hus:

“18. Bearing in mnd the above judicial
pronouncenents, if we revert back to the
definition of the term ‘input service , as
already noti ced, it is coined in the

phraseol ogy of “neans and includes”. Portion of
the definition which goes with the expression
means, is any service used by the manufacturer
whether directly or indirectly in or in
relation to the manufacture of final products
and clearance of final products fromthe place
of renoval. This definition itself is wide in
its expression and includes |arge nunber of
servi ces used by the manufacturer. Such service
may have been used either directly or even
indirectly. To qualify for input service, such
service should have been used for the
manufacture of the final products or in
relation to manufacture of final product or
even in clearance of the final product fromthe
place of renoval. The expression ‘in relation
to manufacture’ is wider than ‘for the purpose
of manufacture’. The words ‘and clearance of
the final products from the place of renoval’
are also significant. Means part of the
definition has not limted the services only
upto the place of renoval, but covers services
used by the manufacturer for the clearance of
the final products even from the place of
renoval . It can thus be seen that main body of
the definition of term ‘input service' is wde
and expansive and covers variety of services
utilized by the manufacturer. By no stretch of
I magi nation can it be stated that outward
transportation service would not be a service
used by the manufacturer for clearance of final
products fromthe place of renoval

19. Wien we hold that outward transportation
would be an input service as covered in the
expression ‘neans’ part of the definition, it
woul d be difficult to exclude such service on

Page 32 of 50



Www.taxguru.in

O/TAXAP/353/2010 JUDGEMENT

the basis of any interpretation that may be
offered of the later portion of the definition
which is couched in the expression ‘includes’.
As already observed, it is held in several
deci sions that the expression ‘includes’ cannot
be used to oust any activity fromthe nain body
of the definition if it is otherw se covered by
the expression ‘neans’. |In other words, the
expression ‘includes’ followed by ‘neans’ in
any definition is generally understood to be
expanding the definition of the termto nmake it
exhaustive, but in no manner can the expression
‘“includes’ be utilized to Iimt the scope of
definition provided in the main body of the
definition. To our mnd this was also not the
intention of the Legislature in the present
case.

20. There, of course, are certain areas which
still remain to be cleared. It was vehenently
contended before us by the counsel for the
Revenue that later portion of the definition
whi ch provides for the inclusion clause limts
the outward transportation service up to the
pl ace of renoval. That being so, according to
them the outward transport service utilized b
t he manufacturer beyond the place of renova
would not qualify as an input service wthin
the definition of Rule 2(l). W may only notice
two things in this regard. Firstly, in our
view, when we find that outward transport
service is covered by the main body of the
definition which provides for neans part, as
specifically including any service directly or
indirectly tn or in relation to manufacture of
final product or clearance of final product
fromthe place of renoval, no interpretation of
the later part of the definition would permt
us to exclude such a service formthe sweep of
the definition. Secondly, we notice that the
definition of the term ‘input service  canme to
be anended with effect from 1-4-08 and instead
of words “clearance of final products fromthe
| ace of renoval”, the words *“clearance of
I nal products upto the place of renoval” cane
to be substituted. Wat would be the position
if the case had arisen after 1-4-2008 is a
situation we are not confronted wth. W,
therefore, refrain from nmaki ng any observati ons
in this regard. W, however, cannot help
noticing the change in the statutory provisions
which 1s at the heart of the entire
controversy. In so far as the cases on hand are
concerned, the statutory provisions cover the
servi ce used by the manufacturer in relation to
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the manufacture of the final products or even
the clearance of final products from the place
of renoval

21. W nust, however, for our curiosit

reconcile the expression “from the place o

removal ” occurring in the earlier part of the
definition wth wrds ‘upto the place of
renmoval” used in inclusive part of the
definition. Counsel for the assessees submtted
that when a manufacturer transports his
finished products from the factory wthout
cl earance to any other place, such as godown,
war ehouse  etc. from where it would be
ultimately renoved, such service is covered in
the expression ‘outward transportation up to
the place of renoval” since such place other
than factory gate would be the place of
renoval . We do appreciate that this could be
one of the areas of the application of the
expression ‘outward transportation upto the
pl ace of renoval’. W are unable to see whether
this could be the sole reason for using such
expression by the Legislature.

22. Be that as it may, we are of the opinion
that the outward transport service used by the
manuf acturers for transportation of finished
goods from the place of renoval wupto the
prem ses of the purchaser is covered wthin the

definition of “input service” provided in Rule
2(1) of the CENVAT Credit Rules, 2004.~

(1i1) Examning the facts of the present case in the
light of the aforesaid decision, it nmay be noted that
the period is from 01.02. 2007 to 30.09.2007, that is
before the definition of the term‘input service cane
to be anended with effect from 1. 4. 2008 and i nstead of
the words ‘clearance of final products from the place
of renmoval’ the words “clearance of final products
upto the place of renoval cane to be substituted.
Under the circunstances, this case would be squarely
covered by the above decision and the courier services
avai l ed by the assessee whereby the courier collects
the parcel from the factory gate for further
transportation would fall within the anbit of the term
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“input service’ as defined under rule 2(l) of the
Rul es. The question, insofar as this issue is
concerned is answered in favour of the assessee and

agai nst the revenue.

5.4 (dearing and Forwarding services: In this regard

It was the case of the assessee that service rendered
by C&F agents were in relation to “sales pronotion”
and, therefore, i nput service. The adjudicating
authority after considering the definition of
‘clearing and forwarding agent’ as defined under
section 65(25) of the Finance Act, 1994 found that the
contention that the services rendered as C&F agents
were in relation to sales pronotion was not
acceptable. The assessee in its reply had stated that
CENVAT credit availed by it was towards C&F services
provi ded by various C&F agents in different states in
India for activities related to sale of goods in
donmestic market. The adjudicating authority was of the
view that the role of C& agent here is in the sale of
goods as admtted by the assessee. Such service would
commence only after <clearance of final product.
According to the adjudicating authority, the service
tax paid in respect of post clearance activity is not
in relation to the manufacture of final product and,
therefore, not an input service. The assessee was,
therefore, not eligible to avail of CENVAT credit on
the service tax paid towards Commssion paid to C&F

agents.

(1) The Tribunal was of the view that C&F agents
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have a definite role to play in pronotion of sales by
storing goods and supplying the sanme to custoners.
Thus, he is actually pronoting sal es.

(ii) The learned counsel for the appellant submtted
that the service rendered by the C& agents is also
related to sales. It is used after the manufacturing
activity is over and after clearance of the final
products, that 1is, after the place of renoval,
therefore, it does not fall in the nmain part of the
definition of input service and is also not in
relation to any of the activities specified in the
inclusive part of the definition. It was further
submtted that the services rendered by C& agents can
in no manner said to be sales pronotion so as to fal

within the anbit of the expression ‘input service. On
the other hand the |earned counsel for the assessee
submtted that the respondent appointed C& agents in
different States for the purpose of sale of the
respondent’s final products. The goods are stock
transferred to the C& agents who store the sane and
thereafter sell them In these cases there is no sale
fromthe respondent’s factory gate. The goods are sold
fromthe premses of the C& agents. Accordingly, in
these cases “the place of renoval” is the prem ses of
the C& agents. As per section 4(3)(iii) of the
Central Excise Act, where goods are sold from the
prem ses of the consignnent agent or any other place
or premses after clearance from the factory, such
prem ses from where the goods are sold is the ‘place

of renoval’. The services of the C& agents are,
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therefore, received for clearance of goods at the
place of renoval. The sane is, therefore, input
service in ternms of the ‘neans’ potion of the
definition.

(iti) In the backdrop of the above facts and
contentions reference nmay be nade to the definition of
“clearing and forwarding agent” as defined under
section 65(25) of the Finance Act, 1994 which reads
t hus:
“Cearing and forwarding agent” neans any
person who is engaged in providing any servi ce,
either directly or indirectly connected wth
the clearing and forwarding operations in any
manner to any other person and includes a

consi gnnment agent.”

(iv) Odinarily, a C & F agent receives goods fromthe
factory or prem ses  of the manufacturer (the
Principal) or his agents and stores these goods,
di spat ches these goods as per orders received fromthe
Principal, arranges transport, etc. for the purpose
and prepares invoices on behalf of the Principal. In
respect of such service, the C& agent receives
comm ssion on the basis of agreed terns. Therefore, an
essential characteristic of any service, to fall in
the category of C & F agent, is that the relationship
bet ween the service provider and receiver should be in
the nature of principal (owner) and agent. The C & F
Agent carries out all activities in respect of goods

right from the stage of their clearances from the
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prem ses of the principal to its storage and delivery

to the custoners.

(v) At this stage reference may be nmade to the
definition of the expression “place of renoval” as
defined under clause (c) of sub-section (3) of section
4 of the Act which reads thus:

(c)”place of renoval” neans-

(i) a factory or any other place or prem ses of
production or manufacture of excisabl e goods;
(11) a warehouse or any other place or prem ses
wherei n the exci sabl e goods have been permtted
to be deposited w thout paynent of duty;

(1ii) a depot, premses of a consignnent
agent or any other place or prem ses fromwhere
t he excisable goods are to be sold after their
cl earance fromthe factory;

from where such goods are renoved.

(vi) Thus, the clearing and forwarding agent is an
agent of the principal. The goods stored by him after
cl earance from the factory would therefore, be stored
on behalf of the principal, and as such the place
where such goods are stored by the C & F agent would
fall within the purview of sub-clause (iii) of clause
(c) of section 4(3) of the Act and as such would be
the place of renoval. Viewed from that |light the
services rendered by the C & F agent of clearing the
goods fromthe factory prem ses, storing the sanme and

delivering the sanme to the custoner would fall within
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the anbit of rule 2(1) of the Rules as it stood prior
to its anmendnent with effect from 1.4.2008, nanely
cl earance of final products fromthe place of renoval.
However, this court is not in agreenment with the view
adopted by the Tribunal that such services would
amount to sales pronotion and is, therefore, an input
service. For the reasons stated while discussing the
i ssue as regards service commssion paid to foreign
agent, the services rendered by the C & F agents
cannot be said to be in the nature of sal es pronotion.
This issue stands answered accordingly, in favour of
t he assessee and agai nst the revenue.

5.5 Mscellaneous Services: The assessee availed of

CENVAT credit in respect of service tax paid on
various services, viz. Repair and Mintenance of
copi er machi ne, air condi ti oner, wat er cool er,
Managenent Consul tancy, Interior Decorator, Conmerci al
or Industrial Construction Service. According to the
assessee these services are input services which are
categorically covered under sub-rule (5) of rule 6 of
the Rules and that the inclusive part of the
definition of “input service” clearly covers services
used in relation to renovation or repairs of factory
or office relating to factory. The assessee’s
contention was that in view of rule 6 of the Rules

Interior Decorator, Mnagenent Consultant, maintenance
and repair and commercial or industrial construction
are input services and a manufacturer is allowed to
take the credit of the whole of the service tax paid

on such input services unless such services are used
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exclusively in or in relation to the manufacture of

exenpt ed goods.

(i) The adjudicating authority, after considering the
subm ssi ons advanced on behalf of the assessee, held
that the context of rule 6(5) and rule 2(1) of the
Rules are totally different. He found that the
services nentioned by the assessee such as interior
decorator, Commercial or Industrial construction etc.
as adm ssible under rule 6(5) and the term “services
used in relation to renovation or repairs of a
factory, or office relating to factory used in rule
2(1) of the Rules have a co-relation in that they
specifically nention the services used in renovation
and repairs of a factory or office and not the
services availed by the assessee towards repair and
mai nt enance of copier machine, air conditioner, water
cooler, etc. The services availed by the assessee are
not for the renovation or repairs of their factory or
office but for the repair of certain equi pnents which
are not related to the manufacture of the final
product in any way. He, accordingly, disallowed CENVAT
credit of Rs.35,417/- taken in respect of service tax
paid on mscellaneous services qua the show cause
notice dated 8.6.2007 and Rs. 1,19, 44,619/- in respect
of service tax paid on mscellaneous services qua the
show cause notice dated 4.3.2008.

(ii) The Tribunal, in the inpugned order has held that

wi thout rmaintenance and repair or nmanagenent, the

factory cannot be run and therefore, service tax paid
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on these services is admssible. In respect of CENVAT
credit availed on service tax paid on repair and
mai nt enance of photo copier, air conditioner, water
cooler etc., the Tribunal placed reliance upon several
decisions of the Tribunal cited by the assessee and
held that CENVAT credit was admssible on such

servi ces.

(ii1) The learned counsel for the appellant submtted
that the above referred m scel | aneous services avail ed
by the assessee do not fall in the main clause of the
definition of input service and are also not related
to the activities specified in the inclusive part of
the definition of input service.

(iv) On the other hand, the |earned counsel for the
assessee drew the attention of the court to the
provi sions of sub-rule (5) of rule 6 of the Rules to
submt that in the light of the said provision it is
apparent that credit of the whole of service tax paid
on taxable service specified thereunder is adm ssible
unl ess such service is wused exclusively in or in
relation to the manufacture of exenpted goods or
provi ding exenpted services. It was pointed out that
the services availed by the assessee are specifically
mentioned in the said sub-rule and as such the CENVAT
credit is admssible in respect of the service tax
pai d on such i nput services.

(v) In the light of the facts and contentions noted

her ei nabove, it nmay be necessary to refer to the
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provisions of sub-rule (5) of rule 6 of the Rules
whi ch read thus:

6(5) Not wi t hst andi ng anyt hing contained in sub-
rules (1),(2) and (3), credit of the whole of
service tax paid on taxable service as
specified in sub-clause (g), (p), (q)., (r),

(v), (W, (za), (zm, (zp), (zy), (zzd), (zzQ),
(zzh), (zzh), (zzi), (zzk), (zzq) and (zzr) of
cl ause (105) of section 65 of the Finance Act
shall be allowed unless such service is used
exclusively in or in relation to the
manuf acture of exenpted goods or providing
exenpt ed servi ces.

(vi) Thus, sub-rule (5) of rule 6 of the Rules

specifically provides that credit shall be allowed in
respect of the services nentioned therein unless such
service is used in the manufacture of exenpted goods.
The present case undisputedly does not relate to the
manuf act ure of exenpted goods. Hence, what is required
to be examned is as to whether the mscellaneous
services availed by the assessee fall wthin the
categories specified in sub-rule (5) of rule 6 of the
Rules. It may be pertinent to note that repair and
mai nt enance services fall under sub-clause (zzg),
Managenent Consul tancy services are covered under sub-
clause (r), services rendered by an Interior Decorator
fall under sub-clause (gq) and Commercial or |ndustrial
Construction Services fall under sub-clause (zzq) of
cl ause (105) of section 65 of the Finance Act. Thus,
all the above m scellaneous services availed by the
assessee find a specific nention in sub-rule (5) of
rule 6 of the Rules in respect of which credit of the
whole of service tax paid on taxable service is

adm ssi bl e.
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(vii) The question that next arises for consideration
Is as to whether the provisions of sub-rule (5) of
rule 6 of the Rules can be taken into consideration
while construing the inport of the term ‘input
service’. | t is well settled as a canon of
construction that no provision or word in a statute
has to be read in isolation. In fact, the statute has
to be read as a whole. A statute is an edict of the
| egislature. It is incunbent on the court to avoid the
construction if possible on the |anguage which would
render a part of the statute devoid of any neaning or
application. In the interpretation of statutes, the
courts always presune that the legislature inserted
every part thereof for a purpose and the |egislative
intention is that every part of the statute should
have an effect. (V. Jaggannadha Rao v. State of
A P.., (2001) 10 SCC 401).

(viii) The Suprenme Court in RBlI v. Peerless Cenera
Fi nance & Investnent Co. Ltd., (1987) 1 SCC 424, held
t hus:

“33. Interpretation nust depend on the text and
t he cont ext . They are t he bases of
interpretation. One may well say if the text is
the texture, context is what gives the colour

Nei ther can be ignored. Both are inportant. That
interpretation is best which nakes the textual
interpretation match the contextual. A statute is
best interpreted when we know why it was enacted.
Wth this know edge, the statute nust be read,
first as a whole and then section by section,
cl ause by clause, phrase by phrase and word by

word. If a statute is |ooked at, in the context
of its enactnent, wth the glasses of the
statute-maker, provided by such context, its

schene, the sections, clauses, phrases and words
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may take colour and appear different than when
the statute is |ooked at wthout the gl asses
provided by the context. Wth these glasses we
must | ook at the Act as a whol e and di scover what
each section, each clause, each phrase and each
word is nmeant and designed to say as to fit into
the schene of the entire Act. No part of a
statute and no word of a statute can be construed
in isolation. Statutes have to be construed so
that every word has a place and everything is in
its place.”
(ix) Thus, for the purpose of determning the
intention of the legislative or the rule nmaking
authority, the statute has to be read as a whole. The
above principles would also be applicable to
subordi nate | egislation. Therefore, for the purpose of
understanding the scope of the definition of ‘input
service' it is permssible to look to the provisions
of sub-rule (5) of rule 6 which gives an insight of
the intention of the rule nmaking body. Sub-rule (5) of
rule 6 gives a clear indication that the rule naking
body intended the services nentioned therein to be
I nput service. O herwise, there was no necessity for
specifically providing that CENVAT credit would be
adm ssible in respect of the services specified
therein. If the services nentioned in sub-rule (5) of
rule 6 of the Rules are not considered to be ‘input
services’ it would not be possible to reconcile rule
2(1) and sub-rule (5) of rule 6 of the Rules, inasmuch
as the rules contenplate entitlenent to CENVAT credit
on service tax paid on input service. If the services
mentioned in sub-rule (5) are not considered as ‘i nput
services’ one fails to wunderstand how the said

provi sion can be given effect to. It nmay be noted that
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rule 3 of the Rules nmakes provision for CENVAT credit,
and, interalia, provides that a nmanufacturer or
producer of final products or a provider of taxable
service shall be allowed to take CENVAT credit of the
duties, service tax leviable under section 66 of the
Fi nance Act and cesses enunerated thereunder, paid on
(ii) any input service received by the manufacturer of
final product or by the provider of output services on
or after the 10" day of Septenber, 2004. Thus, CENVAT
credit is adm ssible on service tax paid on any i nput
service. If the services nentioned in sub-rule (5) of
rule 6 of the Rules are not in the nature of input
service, the provisions of sub-rule (5) would be in
conflict with the provisions of rule 3 of the Rules
which certainly cannot be the intention of the rule
maki ng body.

(x) Besides, the inclusive part of the definition of
“input service' specifically includes services used in
relation to renovation or repairs of a factory,
prem ses of provider of output service or an office
relating to such factory or premses, activities
relating to business, such as accounting, conputer
networking etc. Thus, the services rendered by
I nterior decor at or, conmmer ci al and I ndustri al
construction services wuld squarely fall within the
i nclusive definition of ‘input service' . Such services
woul d, therefore, fall wthin the anmbit of ‘input

service’ as defined under rule 2(1) of the Rules.

(xi) As regards services availed by the assessee
towards repair and nai ntenance of copier nmachine, air

Page 45 of 50



Www.taxguru.in

O/TAXAP/353/2010 JUDGEMENT

conditioner, water cooler, etc. it cannot be gainsaid
that such equipnent are necessary for factory
buildings as well as for activities relating to
busi ness and are, therefore, integrally connected wth
t he busi ness of the assessee. Under the circunstances,
no infirmty can be found in the view taken by the
Tribunal that such services are eligible services for
t he purpose of taking CENVAT credit on the service tax

pai d t hereon.

5.6 Technical Inspection and Certification: The
assessee had availed CENVAT credit of Rs.®6,08,226/- on
I nput service viz., Techni cal | nspecti on and

Certification Service” in respect of inspection and
checking of instrunents by the service provider
against their known standard and record difference
between the actual and the known standard. The
adjudicating authority was of the view that
certification of instrunents has no nexus with the
manuf acture of final products and, therefore, cannot
be considered to be an input service in terns of rule
2(1') of the Rules.

(i) The learned counsel for the appellant reiterated
the reasoning adopted by the adjudicating authority
and submtted that such service is not used in or in
relation to the manufacture of final products directly
or indirectly and is, therefore, not covered by the
definition of input service.

(ii) On the other hand, M. Patel for the assessee
submtted that 1in the course of mnufacture of
dr ugs/ nmedi ci nes, t he r espondent uses vari ous
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I nst runent s/ equi pnent such as gauges, scales, vernier
calipers, tenperature indicators, therno hygroneters,
etc. In terns of the Drugs and Cosnetics Rules, 1945,
the respondent IS required to observe “CGood
Manuf acturing Practices”, one of the requirenents of
which is that instrunents, bal ances and ot her
equi pnments have to be of appropriate range, accuracy
and precision and these have to be properly calibrated
and checked from tine to tinme. The respondent,
therefore, avails services of “Technical I|nspection
and Certification agencies” that inspect/exam ne such
I nstrunent s/ equi pnent, and certify their
st andar ds/ accuracy. These agencies pay service tax on
the said service and the respondent avails CENVAT
credit on the sane.

(iit1) It was further submtted that the said
I nstrunents/equi pnent are used for the manufacture of
final products and for that purpose they have to be of
the desired standards/accuracy/precision. The service
of “Technical Inspection and Certification agencies”
IS avai |l ed to ensure t hat t he sai d
I nstrunents/equi pnents are of the standard/accuracy/
precision which is required for manufacture of the
final products. There can, therefore, be no manner of
doubt that the said service is received in relation to
t he manufacture of final products. The ‘nmeans’ portion
of the definition is an expansive one and covers all
services used in or in relation to the manufacture of
final products and it is immaterial whether such use
Is direct or indirect. Further, such service is used
in relation to the respondents business activity only
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and not for any other purpose. The sane is, therefore,

covered by the ‘includes’ portion of the definition.

(iv) Fromthe facts and contentions noted herei nabove,
it is apparent t hat t echni cal i nspection and
certification services have been availed of by the
assessee in respect of inspection and checking of
instrunents which are wused for the purpose of
nmeasuring size: gauges and vernier calipers, neasuring
wei ght: scal es, and neasuring tenperature: tenperature
i ndicators, and instrunents |ike therno hygroneters
for nmeasuring humdity and tenperature, etc. which are
all in the nature of precision instrunents which
nmeasur e vari ous factors W th preci sion. Such
I nstrunents/equi pnents, by their very nature are
required to be of the required standards, accurate and
preci se. For the purpose of maintaining such qualities
the instrunents/equi pnents are required to be checked
and properly calibrated fromtine to tinme for which

purpose the respondent requires to avail of the
services of technical inspection and certification
agencies. It cannot be gainsaid that the above

instruments are wused in or in relation to the
manuf acture of final products. Considering the fact
that it is a requirenent of the Drugs and Cosnetics
Act and the rules franed there wunder that such
I nst runent s/ equi pnent be properly <calibrated and
checked fromtinme to tine, it would appear that such
certification is a statutory requirement and it is
necessary for the assessee to avail of such service,
I nasmuch as in the absence of such certification, the
assessee may have to face the consequences of breach
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of such statutory provisions. Wen, the above referred
I nstrunents/equi pnrent are used in and in relation to
the manufacture of the final products, nmaintenance,
checking and calibration of such instrunents would as
a necessary corollary, also fall wthin the
expression “in relation to manufacture of the final
products”. Under the circunstances, the service of
t echni cal i nspection and certification agencies
avail ed by the assessee would clearly fall within the
anbit of input service. The contention that such
certification has no nexus with the manufacture of
final product is evidently fallacious as it would not
be permssible for the assessee to use the necessary
i nstrunents wi thout certification. Another aspect of
the matter is that services rendered by a technical
i nspection and certification agency fall wunder sub-
clause (zzi) of clause (105) of section 65 of the
Finance Act which is one of the clauses specified
under sub-rule (5) of rule 6 of the Rules. The
Tri bunal was, therefore, justified in holding that
such service fell within the purview of input service
as contenplated under rule 2(I) of the Rules. This
I ssue, accordingly, stands answered in favour of the

assessee and agai nst the revenue.

6. In the light of the above discussion, the appeal
partly succeeds and is allowed to that extent. The
I npugned order of the Tribunal to the extent the
I ssues are decided in favour of the revenue is hereby
quashed and set aside. The rest of the order is

sust ai ned.
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(Aki | Kureshi, J.)

(Har sha Devani, J.)
(raghu)
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