O/TAXAP/254/2012 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 254 of 2012

ADANI AGRO PVT LTD....Appellant(s)
Versus
DEPUTY COMMISSIONER OF INCOME TAX - CIRCLE - 1....Opponent(s)

Appearance:
MR SAURABH N SOPARKAR, SR ADVOCATE WITH MR BANDISH S SOPARKAR
WITH MRS SWATI SOPARKAR, ADVOCATE for the Appellant(s) No. 1

CORAM: HONOURABLE MR.JUSTICE AKIL KURESHI
and
HONOURABLE MS JUSTICE SONIA GOKANI

Date : 10/12/2012

ORAL ORDER
(PER : HONOURABLE MR.JUSTICE AKIL KURESH]I)

1. This appeal is filed by the assessee against the
decision of Inconme Tax Appellate Tribunal (“the
Tribunal” for short) dated 21.11.2011 as ordered to
be corrected by corrigendum dated 10. 1. 2012.

2. For the assessnent years 2006- 2007, the assessee had
claimed set off of certain gain on sale of shares
agai nst unabsorbed speculation |oss. The Assessing
Oficer had granted such claim according to the
Comm ssi oner, wi t hout proper i nquiry. The
Comm ssioner therefore, took the order of the
assessnment under revision under section 263 of the
Incone Tax Act. After giving an opportunity of

hearing to the assessee, the Comm ssioner renmanded
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the proceedings to the Assessing Oficer for
verification of certain details before accepting the
assessee’s claim as noted above. He observed as
under :

“7. In view of the above referred facts and | egal
position it is held that the assessnent order u/s
143(3) dated 31.12.2008 passed by the Assessing
Oficer for the AY. 2006-07 in the case of the
assessee is erroneous and prejudicial to the
interest of Revenue. In the interest of justice the
above referred issue needs to be set aside to the
file of the Assessing Oficer for re-adjudication

Accordingly, the above referred assessnent order
dated 31.12.2008 is set aside with direction that
the Assessing Oficer should wverify whether the
assessee is eligible to avail set off brought
forward speculation loss pertaining to the AY.
2001-02 from the profit earned this year in view of
t he anended provisions of Sub-section(4) of Sec. 73
of the I.T. Act, 1961. Further, regarding the issue
of sale of shares as per para-5 to be treated as
Short Term Capital Gain, is also set aside to the
file of the Assessing Oficer for re-adjudication

as the details and expl anations submtted by the
assessee during the course of proceedings u/s 263 of
the Act were not adjudicated by the Assessing
Oficer.

8. Accordingly, the above referred assessnent
order u/sl143(3) dated 31.12.2008 is set aside to the
Assessing O ficer who will adjudicate on the issues
of allowance of set off brought forward specul ation
|l oss pertaining to AY. 2001-02 agai nst t he
specul ation profit earned this year and whether the
profit earned by the assessee on sale of shares of
Adani W/l mar and | ndependent News Services P. Ltd.
is Long Term Capital Gain or not, afresh and decide
the same as per law. The Assessing Oficer wll
provi de sufficient opportunities to the assessee of
bei ng heard.”

3. Aggrieved by such order of the Conm ssioner, the
assessee approached the Tribunal. Tribunal dism ssed
the assessee’s appeal holding that the order was not
erroneous and further clarifying as under

“However we nake it clear that the Assessing Oficer
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shall not draw any adverse inference from the order
of the Id. CIT, but pass appropriate order as per
|aw and nerit after considering all the subm ssions
and materials produced by the assessee and also
after taking into consideration of all the rel evant
case laws cited. It is ordered accordingly.”

Having heard |earned senior counsel Shri S. N

Soparkar for the appellant, we do not find any
question of Jlaw arises. The Conm ssioner after
recordi ng cogent reasons found that the order passed
by the Assessing Oficer was erroneous and also
prejudicial to the interest of the Revenue. He was
therefore, on facts of the case entitled to exercise
revi sional powers under section 263 of the Act.

Wiil e doing so, he remanded the proceedi ngs before
the Assessing Oficer for full inquiry and fresh
consi der ati on. He had not given any specific
directions to consider the issue in particular
manner. In any case, the Tribunal further clarified
this issue in the inpugned order as can be seen from
the noted portion of the order itself.

In the result, Tax Appeal is dism ssed.

(AKIL KURESHI, J.)

(M5 SONI A GOKANI, J.)
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