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C/SCA/6948/2008 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 6948 of 2008

AARVEE DENIMS & EXPORTS LTD. & 1....Petitioner(s)
Versus
UNION OF INDIA & 1....Respondent(s)

Appearance:
MR PARESH M DAVE, ADVOCATE for the Petitioner(s) No. 1 - 2
MR YN RAVANI, ADVOCATE for the Respondent(s) No. 1 - 2

CORAM: HONOURABLE MR.JUSTICE AKIL KURESHI
and
HONOURABLE MS JUSTICE SONIA GOKANI

Date : 09/01/2013

ORAL ORDER
(PER : HONOURABLE MR.JUSTICE AKIL KURESH]I)

1. Petitioners have made following substantive
prayers in this petition:-

“17.(A) That Your Lordships may be pleased to
issue a Writ of Mandamus or a writ in the nature
of Mandamus or any other appropriate writ,
direction or order, striking down Rule 2(1)9(d)
(iv) of the Service Tax Rules, 1994 as ultra-vires
the Finance Act, 1994, and ultra vires Articles 14
and 19(1)(g) of the Constitution of India;

(B) That Your Lordships may be pleased to issue a
Writ of Mandamus or a writ in the nature of
Mandamus or any other appropriate writ, direction
or order, gquashing and setting aside proceedings
initiated vide Shoe Cause Notice F.No.STC/4-
20/0&A/2008 dated 17.3.2008 (Annexure-'D’')"
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2. In the instant case, the petitioners have
challenged the show cause notice proceedings dated
17.3.2008 annexed at Annexure-D to the petition. In
such notice the respondents have called wupon the
petitioners to show cause why:-

“(i) Services of foreign agents received by them
should not be considered as taxable service under
the category of Business Auxiliary Service as
defined under clause 105(xxb) read with Clause
(19) of Section 65 of the Finance Act, 1994, as
amended, and why they should not be held as the
“person liable for paying the service tax”, as a
person receiving taxable service in 1India, as
defined under Rule 2(1)(d)(iv) of the Service Tax
Rules, 1994 as amended.

(ii) The total/gross amount of Rs.5,59,45,812/-
paid towards brokerage/commission to the foreign
agents should not be considered as taxable value
under the category of Business Auxiliary Service
for the period from 01.07.2003 to 31.03.2007 and
Service Tax amounting to Rs.56,93,236/- should not
be demanded and recovered from them under Section
73(1) of the Finance Act, 1994, invoking the
larger period of five years, as discussed
hereinabove.

(iii) Interest as applicable on the amount of
Service Tax liability of Rs.56,93,236/- should not
be paid by them for the delay in making the
payment, under Section 75 of the Finance Act,
1994;

(iv) Penalty should not be imposed upon them under
Section 76 of the Finance Act, 1994 for the
failure to make the payment of Service Tax payable
by them.

(v) Penalty should not be imposed upon them under
Section 77 of the Finance Act, 1994 for the
failure to file prescribed Service Tax return

within the stipulated time.

(vi) Penalty should not be imposed upon them under
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Section 78 of the Finance Act, 1994 for
suppressing the value of taxable services provided
by them before the Department as discussed
hereinabove with an intention to evade payment of
Service Tax.

(vii) Penalty should not be imposed under
provisions of the erstwhile Section 75 A of the
Finance Act, 2001 as much as they failed to make
application for registration under the category of
“Business Auxiliary Service” within the stipulated
time.”

2. Such a demand is based on Rule 2(1)(d)(iv) of
Service Tax Rules, 1994 and Section 66A of the Finance
Act, 1994 introduced with effect from 18.4.2006.

3. In short, controversy is with respect to the
collection of service tax from the petitioners, who
are recipients of taxable service from service
provider situated outside India.

4. The case of the ©petitioners is that the
authorities have no power to levy such service tax on
the petitioners, who are service recipients as per
Rule 2(1)(d)(iv) of the Service Tax Rules and also as
per subsequently introduced Section 66A of the Finance

Act, 1994 with effect from 18.4.2006.

5. We may record that a part of the demand raised in
the show cause notice relates to the period prior to

18.4.2006 and a part thereof relates to the later
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period.

6. Counsel for the petitioners drew our attention to
the decision of the Bombay High Court in the case of
Indian National Shipowners Association vs. Union of
India reported in 2009(90) RLT 739(Bom.), wherein
referring to and relying upon the decision of the Apex
Court in the case of 1Indian National Shipowners
Association vs. Union of India(supra), and the
decision of the Apex Court in the case of Laghu Udyog
Bharati vs. Union of India reported in 2006(2) S.T.R.
276(S.C),this Court had upheld the decision of the
Tribunal quashing the service tax demand from service
recipient, which arose prior to introduction of
Section 66A of the Finance Act, 1994 with effect from
18.4.2006.

7. In view of the above decision, counsel for the
petitioners did not press prayer 17A of the petition
and agreed to appear Dbefore the departmental
authorities in the pending show cause notice
proceedings. He would, however, contend that any
demand of service tax for the period prior to
18.4.2006 would not be sustainable. Whatever be the

position after 18.4.2006, by virtue of introduction of

Page 4 of 6

HC-NIC

Page 4 of 6 Created On Fri Sep 15 16:03:24 IST 2017



www.taxguru.in

C/SCA/6948/2008 ORDER

Section 66A of the Finance Act, 1994, for the earlier
period, the demand would not be sustainable.

8. In view of the above developments, we allow the
petitioners to
appear before the adjudicating authority, who, we are
sure, will grant a full hearing to the petitioners and
take a final decision in accordance with law bearing
in mind the observations made by this Court in the
case of Commr., Service Tax vs. Quintiles Data
Processing Centre (I) P.Ltd. reported in 2011(23)
S.T.R. 15(Guj.) and of the Bombay High Court in the
case of Indian National Shipowners Association vs.
Union of India(supra) that may be applicable and
brought to his notice.

9. All the contentions of the petitioners on all the
issues in relation to the said show cause notice, are
kept open.

10. With the above observations, this petition is

disposed of.

(AKIL KURESHI, J.)

(MS SONIA GOKANI, J.)
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SUDHIR

THE HIGH COURT
OF GUJARAT
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