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eepak Gupta, J.

Though the appeal was admitted on three questions of
law, learned counsel for the parties agree that questions No. 2 and 3
already stand answered against the revenue by the judgment delivered
by this Court in ITA No. 36 of 2007, titled H.P. Tourism Development
Corporation Ltd. versus Commissioner of Income Tax, (2010) 328 ITR
508, and, therefore, the only question of law which survives for decision
is as follows:
“l. Whether the Tribunal was correct in holding
that amounts received by the assessee from
employees for crediting to their accounts in
provident fund and ESI, but not so credited on or
before the due dates specified under the respective

statutes, were allowable deductions under section
36 (1) (va) of the Income Tax Act?”

! Whether the reporters of local papers may be allowed to see the Judgment? Yes.
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proceedings under Section 143 (1) of the Income

referred to as the Act), it was noticed that a ount of? 6,23,028/-,

which had been collected by the assesse@it mployees as their

contribution towards their contribution, h been deposited in the

ovident Fund Acts. A sum of

Employees State Insuranc

ESI and Provident Fund accounts by ue dates prescribed under the
n

s contribution towards Provident Fund

he due date under the Provident Fund Act.

The Assessing Officer disallowed the said payments in reassessment
proceedings holding that the assessee was not entitled to deduction of
the ‘said amounts in view of Section 36 (1) (va) of the Act read with
& 43 (B) of the Act, since the amounts had not been deposited by

the/dates prescribed under the Employees State Insurance and
Provident Fund Acts. Aggrieved by the said order, the assessee filed

appeal, which was allowed by the Commissioner of Income Tax. The

Department approached the Tribunal, which dismissed the appeal of
the revenue.

3. As far as the contribution of the assessee-employer is
concerned, in view of the judgment rendered by us in ITA No. 36 of
2007, titled M/s. H.P. Tourism Development Corporation Ltd. versus
Commissioner of Income Tax, following the judgment of the Apex
Court in Commissioner of Income Tax versus Alom Extrusions Ltd.,
(2009) 319 ITR 306, it was fairly conceded by Ms. Vandana Kuthiala,

learned counsel appearing for the revenue, that that portion of the
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dispute is no longer res integra and has to be decided against. the

revenue.

4. Ms. Vandana Kuthiala has, however, argue

contribution which the employer collects f
submits that in view of the decisions refi to above, the employer
can get deduction of the contribution m him even if it is not
deposited within the time granted under the Employees Welfare Funds
Acts, in case the said amounts are deposited by the assessee employer
fthe returns. She, however, submits that

before or at the time of fili

the amount within the time specified under the Welfare Funds Acts,

such as Act or Provident Fund Act, then the assessee cannot get

To appreciate the rival contentions of the parties, it would
be pertinent to refer to the definition of Income as provided under
Section 2 (24) (x):

2. (24) “income” includes -

(x) any sum received by the assessee from his
employees as contributions to any provident fund or
superannuation fund or any fund set up under the
provisions of the Employees' State Insurance Act,
1948 (34 of 1948), or any other fund for the welfare of
such employees.”

6. Reference may also be made to Section 36 (1) (va) of the
Act:
“36. (1) The deductions provided for in the following
clauses shall be allowed in respect of the matters

dealt with therein, in computing the income referred
to in section 28 -
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7. Further, it would Eb\e&pﬁ}tinent to refer to Section 43B

(b) of the Act:

N

employees to which the provisions of sub-cla
of clause (24) of section 2 apply, if such su
credited by the assessee to the employee'scaccount i
the relevant fund or funds on or before the

Explanation. - For the purposes of th use, “due
date” means the date by which the i

ccount in the
le, order or
nder any standing

tanding anything contained in any
ision of this Act, a deduction otherwise
nder this Act in respect of -

) any sum payable by the assessee as an
employer by way of contribution to any
provident fund or superannuation fund or
gratuity fund or any other fund for the welfare of
employees,

shall be allowed (irrespective of the previous year in
which the liability to pay such sum was incurred by
the assessee according to the method of accounting
regularly employed by him) only in computing the
income referred to in section 28 of that previous year
in which such sum is actually paid by him.”

8. Prior to the year 2004, the provisos to Section 43B of

the Act read as follows:

“Provided that nothing contained in this section
shall apply in relation to any sum which is actually
paid by the assessee on or before the due date
applicable in his case for furnishing the return of
income under sub-section (1) of section 139 in
respect of the previous year in which the liability to
pay such sum was incurred as aforesaid and the
evidence of such payment is furnished by the
assessee along with such return.

Provided further that no deduction shall, in respect
of any sum referred to in clause (b), be allowed unless
such sum has actually been paid in cash or by issue
of a cheque or draft or by any other mode on
or before the due date as defined in the Explanation
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below clause (va) of sub-section (1) of section 36, a

where such payment has been made otherwise S
in cash, the sum has been realised within fiftee

from the due date.”

&

9. Admittedly, the present case relates t riod prior to
2004. The argument raised on behalf of the r ue is that Section 43B
of the Act cannot be read into Section 36 a)\and it is urged that if
the provisions of Section 43B, especially isos thereto, are read
into Section 36 (1) (va), then the ation below Section 36 (1) (va) is

rendered otiose and redundant such meaning cannot be assigned

re | all impressed by the arguments addressed

on behalf of the revenue. The scheme of the Act clearly contemplates

to the Act.

10.

that while computing the income under the Head “income from profits
and gain business or profession” under Section 28 of the Income
Act,-the assessee is entitled to avail all the deductions available to
him uf] der Section 30 to Section 43D as laid down under Section 29 of
the Income Tax Act.
11. Here it would also be necessary to give some history of
these provisions. Prior to the promulgation of the Finance Act, 1987, an
employer was entitled to deduction under Section 36 (1) (iv & v) of the
amounts contributed by the employer towards provident fund, ESI and
other superannuation schemes. By the Finance Act of 1987 Section 2
(24) (x) was inserted and the sums collected by the assessee from his
employees as contributions to provident funds or ESI were to be treated
as income. By the same Act, Section 36 (1) (va) was introduced.
Resultantly, the contribution of the employees collected by the

employer was treated as his income. At the same time, the same was

allowed as deductible expense if deposited within a particular time.
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12. Section 43B of the Act was also amended in the year-1987

itself and the following two provisos were inserted:

“Provided that nothing contained in this s
apply in relation to any sum referred to in
which is actually paid by the assess
the due date applicable in his case for ishing the
return of income under sub-se
in respect of the previous year i
pay such sum was incurred-as

evidence of such payment i
assessee along with such rett

Provided further that no deduction shall, in respect
of any sum referred to in clause (b), be allowed
unless such s as actdally been paid during the

previous yedr-on efore the due date as defined in

the Explanati elow clause (va) of sub-section (1)

of section'36.”
13. is, th@ar that as per the amendment, there was no
differentiati etween employers or employees contributions. Both

deposited by the due date as defined in the Explanation

ause (va) of sub-section (1) of Section 36 of the Act. The second

/iso was deleted vide Finance Act of 2003 w.e.f. 1.4.2004.

N& It is contended by Ms. Radhika Suri, learned counsel for
the respondent, relying upon the judgment of the Apex Court in
Commissioner of Income Tax versus Alom Extrusions Ltd., (2009) 319
ITR 306, that this matter is squarely covered by the judgment of the
Apex Court. On the other hand, Ms. Vandana Kuthiala submits that the
judgment of the Apex Court in Alom Extrusions case (supra) only
relates to the employers contribution covered under Section 43B of the
Act and not to the employees contribution covered under Section 36 (1)
(va) of the Act.

15. We may refer to the following observations of the Apex
Court:

“Income” has been defined under section 2 (24) of the
Act to include profits and gains. Under section 2 (24)
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(x), any sum received by the assessee fro @

employees as contributions to any provide
fund/superannuation fund or any fund s

fund for welfare of such emplo
income. This is the reason why ev assessee(s)
(employer(s)) was entitled to ]
April 1, 1984, on the mercantil

er words, if an

books of account in that regard.
assessee(s)-employer(s) is | % ning his books on

ng, even after collecting

would be e eduction as business expense by
] ovision to that effect in his books
me situation arose prior to April 1,
1984, in text of assessees collecting sales tax
er indirect taxes from their respective
s )and claiming deduction only by making
pro 1 in their books without actually remitting
thelamount to the exchequer. To curb this practice,
on 43B was inserted with effect from April 1, 1984,
y which the mercantile system of accounting with
regard to tax, duty and contribution to welfare funds
stood discontinued and, under section 43B, it became
mandatory for the assessee(s) to account for the
aforestated items not on mercantile basis but on cash
basis. This situation continued between April 1, 1984
and April 1, 1988, when Parliament amended section
43B and inserted the first proviso to section 43B. By
this first proviso, it was, inter alia, laid down, in the
context of any sum payable by the assessee(s) by way of
tax, duty, cess or fee, that if an assessee(s) pays such
tax, duty, cess or fee even after the closing of the
accounting year but before the date of filing of the
return of income under section 139(1) of the Act, the
assessee(s) would be entitled to deduction under
section 43B on actual payment basis and such
deduction would be admissible for the accounting
year. This proviso, however, did not apply to the
contribution made by the assessee(s) to the labour
welfare funds.”

16. Thereafter, the Apex Court made reference to second
proviso inserted w.e.f. April 1, 1988 vide Finance Act of 1987 and also to
the Explanation below Section 36 (1) (va) of the Act and held as follows:

“We find no merit in these civil appeals filed by
the Department for the following reasons: firstly, as
stated above, section 43B (main section), which stood
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inserted by the Finance Act, 1983, with effect from
April 1, 1984, expressly commences with a no

obstante clause, the underlying object bei ;@
disallow deductions claimed merely by making a boo
entry based on the mercantile system of
At the same time, section 43B (main sectio
mandatory for the Department to gr

laws.

incentive/relaxati
of tax, duty, cess
Income-tax Ac
be

the assessee(s) then would
deduction. However, this
as restricted only to tax, duty,
id not apply to contributions to

The reason appears to be that

The Apex Court finally held as follows:
“For the aforestated reasons, we hold that the Finance
Act, 2003, to the extent indicated above, is curative in
nature, hence, it is retrospective and it would operate
with effect from April 1, 1988 (when the first proviso

X came to be inserted).”

17. We may also make reference to the decision of a Division
Bench of the Delhi High Court in Commissioner of Income-Tax versus
Aimil Ltd., (2010) 321 ITR 508. The question before the Delhi High
Court was specifically in relation to the employees contribution as is
the case before us. The Delhi High Court culled out the argument of the
revenue in the following terms:

“What is sought to be argued is that distinction is to be
made while treating the case related to the employers'
contribution on the one hand and the employees'
contribution on the other hand. It was submitted that
when the employees' contribution is recovered from
their salaries/wages, that is trust money in the hands
of the assessee. For this reason, rigours of law are
provided by treating it as income when the assessee
receives the employees' contribution and enabling the
assessee to claim deduction only on actual payment by
due date specified under the provisions.”
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18. After referring to the judgment of the Apex C in

Commissioner of Income Tax versus Vinay Cement, (2009) 1,

the Delhi High Court held as follows:

“We may only add that if the employe

is not deposited by the due dat J
relevant Acts and is deposited
only pays interest on delayed p

penalties also, for which specific

in the Provident Fund Act %p
Therefore, the Act permits \the ): loyer to make the
deposit with some_delays, subjéct to the aforesaid
consequences. In

far as the Income-tax Act is
concerned, the SS

get the benefit if the actual
payment is madebeforethe return is filed, as per the

principle laid do y the Supreme Court in Vinay
Cement (2009) ITR (St.) 1.”

19. We ar@p ul agreement with the reasoning given
by the Delhi/High Co number of other judgments have been cited

before us, b d not cite the same. We are of the considered view

t judgment of the Kerala High Court in Commissioner of

") ax versus Commonwealth Trust Ltd., (2004) 269 ITR 290, is

© er good law in view of the judgment of the Apex Court in Alom

XExtrusions case.

20. The Apex Court while deciding the Alom Extrusions case

specifically considered the provisions of Section 36 (1) (va) of the Act,

but made no distinction between the contribution of the employer or

the employee. As held by the Apex Court in Alom Extrusions case, the

purpose of introducing the provisos, the Explanation and amending the

Act from time to time was to prevent unscrupulous assessees from

taking benefit of law and claiming deductions even when they had not
deposited the amount.

21. By the Finance Act of 2003, which came into effect from

April 1, 2004, the second proviso to Section 43B, which specifically

made reference to Section 36 (1) (va) was deleted. The Apex Court in
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Alom Extrusions case clearly held that the amendment was curative in
nature and hence would apply with retrospective effect fro 1,

1988. The second proviso to Section 43B (b) specificall erred to.the

due date under Section 36 (1) (va) of the Act and a

urged that the provisions of Section 43B and ion 36 (1) (va) should

not be read together. It is clear that the 1 enacted to ensure that
the payment of the contributions towards ovident funds, the ESI
funds or other such welfare sc st be made before furnishing

the return of income unde b-section (1) of Section 139 of the Act.

When we read Sectio va) and Section 43B together, it is obvious

ade reference to the due date as prescribed

second proviso and the second proviso was deleted. The Apex Court

hel at this amendment being curative in nature was retrospective.

ding to us, the benefit of this amendment must be extended to the
oyees' contribution also.

22. We are dealing with cases where though the amount was
not deposited by the due date under the Welfare Acts, it was definitely
deposited before furnishing the returns. We see no reason to make any
distinction between the employees' contribution or the employers'
contribution. Once the contribution is there, whether by the employee
or by the employer, it is a contribution to a welfare fund held in trust by
the employer, who is bound to deposit the same. When the employer
does not deposit the same within the time prescribed under the Welfare
Acts, such as the Provident Fund Act, ESI Act etc., he may face criminal
prosecution under the said Act. He may also become liable to pay

interest or penalty. However, that is no reason to deny him the benefit
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of Section 43B, which starts with a non obstante clause and which
clearly lays down that the assessee can take benefit of de of

such contributions, if the same are paid before furnishing of the return.

23. In view of the above discussion, we

appeal filed by the revenue, which is accordin ismiss
(Deepak Gupta)
& Judge
(Rajiv Sharma)

Judge
7% November, 2012@
(rajni)

\
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