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O R D E R 

 
 
PER T.R.SOOD,  A.M  
 
 Th is  appea l  i s  d i rec ted  aga ins t  the  o rde r  passed  by  the 

C IT (A) - I I ,  Ludh iana ,  da ted  3 .5 .2011 .  

2 .  In  th is  appea l  the  Revenue  has  ra ised  fo l lowing  two  

g rounds:  

“1  On  the  fac ts  and  in  the  c i rcumstances  o f  t he  case ,  
the  ld .  CIT (A ) - I I ,  Ludh iana  has  e r red  in  de le t ing  the  
add i t ion  o f  Rs .  1 ,81 ,10 ,000 / -  made on  account  o f  deemed 
d iv idend .  

2 .  On  the  fac ts  and  in  the  c i rcumstances  o f  t he  case ,  
the  ld .  CIT (A) - I I ,  Ludh iana  has  e r red  in  ho ld ing  tha t  i t  i s  
on ly  on  29 .3 .2008  the  assessee  has  deb i t  ba lance  o f  Rs .  
11 ,75 ,569 / -  and  th i s  amount  can  be  cons ide red  as  
deemed  d iv idend  in  the  hands  o f  appe l lan t .   The  ld .  
C IT (A)  has  fu r ther  e r red  in  ho ld ing tha t  to ta l  accumu la ted  
p ro f i t s  o f  Radhe Sham Ja in  D iamond  Jewe l le rs  (P )  L td  
was  Rs.  34 ,858 / -  on ly ,  whe reas ,  the  Rese rves  and  su rp lus  
in  the  ba lance  shee t  o f  Radhe  Sham D iamond  Jewe l le rs  
(P )  L td .  as  on  31 .3 .2008  shows  Rs.  11 ,17 ,80 ,000 / -  unde r  
the  head  sha re  p rem ium accoun t . ”  

3 .  B r ie f  f ac t s  o f  the  case  a re  tha t  the  assessee  was  runn ing 

a  p rop r ie to rsh ip  conce rn  unde r  the  name and  s t y le  o f  M/s  Ja in  
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Diamond  Jewe l le rs .   Th is  p ropr ie to rsh ip  concern  was  conve r ted  

in to  a  P r i va te  L im i ted  Company unde r  the  name and  s t y le  o f  

M/s  Radhe  Sham Ja in  D iamond  Jewe l le rs  Pv t  L td .  on  9 .2 .2008 .   

The  assessee  i .e .  Sh r i  Radhe  Sham Ja in  was  a l l o t t ed  50% 

sha res  and  the re fo re ,  was a  subs tan t ia l  sha re  ho lde r  o f  the  

sa id  company.   Du r ing  assessment  p roceed ings  the  AO no t iced  

tha t  the  assessee  had  wi thd rawn a  sum o f  Rs .  1 ,81 ,10 ,000 / -  

f rom the  sa id  company.   On  enqu i ry  i t  was  exp la ined  tha t  the 

amoun t  o f  Rs .  1 .50  c ro res  was  o r ig ina l l y  w i thdrawn  by  the 

assessee  f rom cap i ta l  account  in  t he  p rop r ie to rsh ip  conce rn ,  

howeve r ,  t he  cheque  rema ined  un-c lea red  because  the  

bus iness  was  taken  ove r  by  the  company.   La te r  on  th i s  cheque 

was  re tu rned  by  Sh r i  Radhe  Sham Ja in  i .e .  the  assessee  to  the  

company and  the  company had  c red i ted  the  same  on  15 .3 .2008 

and  a l l  the  money has  been  wi thd rawn  la te r  on  on ly .   Howeve r ,  

the  AO d id  no t  f i nd  fo rce  in  the  submiss ions  because  en t ry  

rega rd ing  cheque o f  Rs .  1 .50  c ro res  cou ld  no t  be  ve r i f ied  f rom 

the  bank  s ta tement .   I t  was  fu r ther  s ta ted  tha t  a  sum o f  Rs .  

12 ,34 ,430 .60  was open ing  c red i t  ba lance  in  the  cap i ta l  ba lance 

o f  Shr i  Radhe  Sham Ja in  wh ich  was  t rans fe r red  as  c red i t  to  h i s  

accoun t  by  the  company.   In  th i s  respec t  the  AO was  o f  the 

v iew tha t  th i s  sum was  meant  f o r  t he  issue  o f  sha res ,  

there fo re ,   the  same  cou ld  no t  be  cons ide red  as  c red i t .   In  th is  

background,  he  he ld  tha t  sum o f  Rs .  1 ,81 ,10 ,000 / -  i s  t o  be  

t rea ted  as  deemed d iv idend  u /s  2 (22 ) (e )  o f  the  Ac t .  

4  Be fo re  the  ld .  CIT (A )  t he  submiss ions  made  be fo re  the  AO  

we re  re i te ra ted .  

5  The  ld .  CIT (A )  f ound  fo rce  in  t he  subm iss ions  and 

obse rved  tha t  a  sum o f  Rs .  1 .50  c ro res  was bas ica l l y  on  
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accoun t  o f   cap i ta l  o f  the  assessee  o r ig ina l l y  i n  the  hands  o f  

the  p ropr ie to rsh ip  conce rn  aga ins t  wh ich  the  cheque  was 

i ssued .   S ince  la te r  on  the  cheque  was  re tu rned  to  the  company 

and  the  sa id  company has  issued  the  cheque  and  there fo re ,   

w i thd rawa l  by  the  assessee  f rom the  company to  th is  ex ten t  

cou ld  no t  be  t rea ted  as  loan .   Howeve r ,  he  fu r the r  no ted  tha t  

on  29 .3 .2008  tha t  t he re  was  a  deb i t  ba lance  amount ing  to  Rs .  

11 ,75 ,565 / - .  and  the re fo re ,   to  th is  ex ten t  p rov is ions  o f  sec t ion  

2 (22 ) (e )  we re  app l i cab le .   Howeve r ,  he  fu r the r  no ted  tha t  s ince  

accumu la ted  p ro f i t s  we re  on ly  Rs .  34 ,858 / -  the re fore ,  on ly  a  

sum o f  Rs .  34 ,858 / -  can  be  t rea ted  as  deemed  d iv idend .  

Acco rd ing ly  he  reduced  the  add i t i on  on  accoun t  o f   deemed 

d iv idend  to  Rs.  34 ,858 / - .  

6  Be fo re  us ,  the  ld .  DR fo r  the  revenue  ca r r ied  us  th rough  

the  assessment  o rde r  and  po in ted  ou t  t ha t  amount  o f  Rs .  1 .50 

c ro res  was  on ly  an  ad jus tment  en t ry  as  obse rved  by  the  AO 

because  th i s  cou ld  no t  be  ve r i f ied  f rom the  bank  s ta tement .   He  

a lso  subm i t ted  tha t  the  AO was  r igh t  in  obse rv ing  tha t  a  sum o f  

Rs .  12 ,34 ,430 / -  shown  as  open ing  ba lance  was towards 

subsc r ip t i on  by  the  assessee  and  the re fo re ,  c red i t  cou ld  no t  be 

taken  fo r  the  same.   Thus  ac t ion  o f  the  AO was  jus t i f i ed .  

7  On  the  o the r  hand ,   the  ld .  counse l  o f  the  assessee  

re fe r red  to  ba lance  shee t  o f  p ropr ie to rsh ip  conce rn ,  M/s  Ja in  

D iamond  Jewe l le rs  and  the  cap i ta l  account  o f  the  assessee  in  

the  sa id  p ropr ie to rsh ip  conce rn .   He  po in ted  ou t  tha t  open ing 

ba lance  o f  cap i ta l  was  Rs.  1 ,64 ,  34 ,402 / -  and  the  va r ious  

t ransac t ions  took  p lace  du r ing  the  year .   On  8 .2 .2008  there 

was  a  c red i t  ba lance  o f  Rs .  1 ,59 ,39 ,810 / -  and  the  assessee  had  

wi thd rawn a  cap i ta l  o f  Rs .  1 , .50  c ro res  on  tha t  da te  th rough  a 
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cheque.   The  c los ing  ba lance  as  on  9 .2 .2008  was  on ly  Rs.  

12 ,34 ,430 / -  wh ich  was  t rans fe r red  to  the  company.   These  

f i gu res  a re  re f lec ted  in  the  ba lance  shee t .   S ince  the  cheque 

fo r  Rs .  1 .50  c ro res  cou ld  no t  be  p resen ted  to  the  bank  because  

o f  conve rs ion  o f  t he  p rop r ie to rsh ip  concern  in to  a  P r i va te  

L im i ted  Company,  the  sum was  shown  as  l i ab i l i t y  unde r  the 

head  “cheque  i ssued  –  OBC”.   La te r  on  th is  cheque  was 

re tu rned  to  t he  company wh ich  was c red i ted  by  the  company to  

the  assessee ’s  accoun t  on  15 .3 .2008  and  the  money has  been 

wi thd rawn by  the  assessee  on ly  a f te r  the  da te .   Thus  a t  no  

po in t  o f  t ime,  t he re  was  a  deb i t  ba lance  and  deb i t  ba lance 

a rose  on ly  on  29 .3 .2008  amoun t ing  to  Rs.  11 ,75 ,569 / - .   

Howeve r ,  accumula ted  p ro f i t s  o f  the  company was on ly  Rs .  

34 ,858 / -  as  re f lec ted  in  the  ba lance  shee t  o f  the  company.   

Thus  the  C IT (A )  has  co r rec t l y  app l ied  the  p rov is ions  o f  sec t ion 

2 (22 ) (e )  o f  the  Ac t  on ly  to  the  ex ten t  o f  Rs .  34 ,858 / - .   He  a lso  

re fe r red  to  g round  No .  2  and  subm i t ted  tha t  Revenue  has  

wrong ly  taken  the  g round  tha t  accumu la ted  p ro f i t s  cou ld  no t  be  

taken  on ly  a t  Rs .  34 ,858 / -  whe reas  rese rve  and  su rp lus 

accoun t  in  the  ba lance  shee t  shows  a  f i gu re  o f  

Rs .11 ,17 ,80 ,000 / - .   He  con tended tha t  reserve  and  su rp lus  

accoun t  amount ing  to  Rs.  11 ,17 ,80 ,000 / -  cons is t  o f  on ly  sha re  

p rem ium account  wh ich  cannot  be  t rea ted  as  accumu la ted  

p ro f i t s .   In  th i s  rega rd  he  re l ied  on  the  dec is ion  o f  De lh i  Bench 

o f  the  T r ibuna l  in  DCIT  V .  MAIPO INDIA  LTD.  116  TTJ  (De l )  

791 .   He  po in ted  ou t  tha t  the  dec is ion  has  been  fo l lowed  by 

Mumba i  Bench  o f  the  T r ibuna l  in  case  o f  Ke tan  B  Mehra  V  ACIT 

in  ITA  No.  1939  to  1943 /Mum/2010  (Copy o f  the  o rder  

enc losed ) .  
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8 W e have  hea rd  the  r i va l  submiss ions  ca re fu l l y   in  t he  l i gh t  

o f  the  mate r ia l  on  reco rd  as  we l l  as  the  dec is ions  c i ted  by  the  

pa r t ies .  Sec t ion  2 (22 ) (e )  reads  as  unde r : -  

 “any payment by a company, not being a company in which the 
public are substantially interested, of any sum (whether as 
representing a part of the assets of the company or otherwise) 
[made after the 31st day of May, 1987, by way of advance or 
loan to a shareholder, being a person who is the beneficial 
owner of shares (not being shares entitled to a fixed rate of 
dividend whether with or without a right to participate in profits) 
holding not less than ten per cent of the voting power, or to any 
concern in which such shareholder is a member or a partner 
and in which he has a substantial interest (hereafter in this 
clause referred to as the said concern)] or any payment by any 
such company on behalf, or for the individual benefit, of any 
such shareholder, to the extent to which the company in 
either case possesses accumulated profits.”   

The  p la in  read ing  o f  above  p rov is ion  c lea r l y  shows  tha t  the  

payment  by  the  company in  wh ich  pub l ic  i s  no t  subs tan t ia l l y  

i n te res ted  by  way o f  advance  o r  loan  to  a  sha reho lde r  who  i s  

ho ld ing  shares  no t  less  than  10%,  i s  to  be  t rea ted  as  deemed 

d iv idend .   I t  i s  f ur the r  no ted  tha t  such  deemed  d iv idend  can  be  

there  on ly  to  t he  ex ten t  o f  accumula ted  p ro f i t s .  

9  In  case  be fo re  us ,  there  is  no  doub t  tha t  M/s  Radhe  Sham 

Ja in  D iamond  Jewe l le rs  (P )  L td  i s  a  company in  wh ich  pub l ic  i s  

no t  subs tan t ia l l y  i n te res ted  and  the  assessee  i .e .  Sh r i  Radhe 

Sham Ja in  i s  ho ld ing  more  than  10% sha res .   Howeve r ,  the  

ques t ion  is  whe the r  the  sa id  company has  g i ven  any  advance 

o r  loan  to  the  assessee  o r  no t?   The  company was incorpora ted  

by  way o f  conve rs ion  o f  p rop r ie to rsh ip  bus iness  o f  Ja in  

D iamond  Jewe l le rs  on  9 .2 .2008 .   Pe rusa l  o f  the  ba lance  shee t  

o f  t he  p ropr ie to rsh ip  concern  on  9 .2 .2008  (See  pape r  book  

page  1 ) .   C lea r l y  shows  tha t  the re  was  a  cap i ta l  ba lance  o f  Rs .  

12 ,34 ,430 / - .   There  was  a lso  a  l iab i l i t y  on  accoun t  o f  cheque  

i ssued  –  OBC to  the  exten t  o f  Rs .  1 .50  c ro res .   Pe rusa l  o f  the  

copy  o f  t he  cap i ta l  account  o f  the  assessee  in  the  p rop r ie ta ry  
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conce rn  a t  page  11  to  13  c lear l y  shows  tha t  the re  was  open ing 

cap i ta l  ba lance  o f  Rs .  1 ,64 ,34 ,402 / - .   The re  a re  var ious 

t ransac t ions  done  in  the  cap i ta l  account  t i l l  8 .2 .2008  and  there   

was  a  c red i t  ba lance  o f  Rs .  1 ,59 ,39 ,810 / -  on  tha t  da te .   Aga ins t  

wh ich  payment  o f  Rs .  1 .50  c ro res  was made  by  the 

p rop r ie to rsh ip  conce rn  to  the  assessee  i .e .  Sh r i  Radhe  Sham 

Ja in  on  8 .2 .2008 .   Th is  cheque  was  no t  encashed and  shown  as  

l i ab i l i t y  i n  the  ba lance  shee t .   Because  o f  the  conve rs ion  o f  

p rop r ie ta ry  concern  in to  a  P r i va te  L im i ted  company the  cheque  

cou ld  no t  be  encashed  la te r  on  and  the  same  was re tu rned  to  

the  Pr i va te  L im i ted  Company wh ich  has  been  c red i ted  by  the  

company to  the  assessee ’s  account  on  15 .3 .2008 .   Thus  i t  i s  

c lea r  t ha t  th is  amoun t  be longed  to  the  assessee  on  accoun t  o f  

cap i ta l  i n  the  p rop r ie to rsh ip  concern  and  because  the  cheque 

cou ld  no t  be  encashed,  the re fo re ,  t he  money be longed  to  the  

assessee  wh ich  has  c red i ted  by  the  company.   The  so  ca l led 

cheque  on  account  o f  l oan  o r  advance  wh ich  have  been  i ssued  

by  the  Company have  been  issued  on ly  a f te r  15 .3 .2008 .  The  

AO has  ma in l y  s t ressed  on  the  fac t  tha t  t h i s  seems to  be  

ad jus tment  en t ry .   W e a re  o f  the  op in ion  tha t  the  AO has  fa i led 

to  apprec ia te  tha t  because  o f  the  convers ion  o f  the  

p rop r ie to rsh ip  conce rn ,  the  cheque  cou ld  on ly  be  encashed by 

the  assessee .   The  cheque  has  been  shown  as  l iab i l i t y  in  the  

ba lance  shee t  o f  p rop r ie to rsh ip  conce rn  and  was  la te r  on 

r e tu rn ed  b y  t h e  a ss ess ee  to  t he  Pr i va t e  L im i t ed  comp an y .   S in ce  a l l  

t h e  a sse t s  ha ve  be en  t ak en  o ver  b y  t h e  Pr i va te  L im i t ed  comp an y ,  

t h e  s a id  c omp an y  o wn e d  as se sse e  th i s  amo un t  o f  Rs .  1 . 50  c ro r es  

wh i c h  was  c r ed i t ed  t o  h is  a cco un t  on  15 . 3 .2 00 8 .   Beca us e  o f  n on  

e nc as hment  o f  t h e  c h eq ue  the  s ame i s  n o t  r e f lec t ed  i n  t h e  ba nk  
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s ta temen t .   Th is  fac t  has  been  cor rec t l y  app rec ia ted  by  the  ld .  

C IT (A) .  

10  The  ld .  CIT (A)  has  fu r the r  co r rec t ly  no ted  tha t  there  was 

de f in i te l y  a   deb i t  ba lance  amount ing  to  Rs.  11 ,75 ,569 / -  on  

29 .3 .2008  in  the  name o f  the  assessee  in  the  books  o f  t he  

P r i va te  L im i ted  company.   However ,  he  has  co r rec t ly  res t r i c ted 

the  add i t ion  to  Rs .  34 ,858 / -  i .e .  to  the  ex ten t  o f  accumu la ted  

p ro f i t s .   The re  i s  no  fo rce  in  t he  g round  o f  the  Revenue  tha t  

accumu la ted  p ro f i t s  a re  Rs.  11 ,17 ,80 ,000 / - .   Schedu le  ‘A ’  a t  

page  17  o f  the  pape r  book  ve ry  c lea r l y  show tha t  th is  amount  i s  

on  account  o f   sha re  p rem ium accoun t  and  ne t  p ro f i t  i s  on ly  Rs .  

34 ,858 / - .   De lh i  Bench  o f  t he  Tr ibuna l  in  case  o f  DCIT  V .  

MAIPO INDIA  LTD.  116  TTJ  (De l )  791  has  c lea r l y  obse rved  tha t  

sha re  p rem ium accoun t  cou ld  no t  be  taken  in to  cons ide ra t ion 

as  pa r t  o f  the  accumu la ted  p ro f i t s .   Head  no te  reads  as  unde r : -  

“D iv idend  –  Deemed  d iv idend  u /s  2 (22 ) (e )  –  Accumula ted  
P ro f i t s  –  Assessee  company rece ived  a  sum o f  Rs .  
25 ,42 ,772 / -  in  the  na tu re  o f  loans  and  advances f rom 
company GCPL ,  in  wh ich  assessee -company he ld  40  pe r   
cen t  sha res  –  Assessee  repa id  a  sum o f  Rs .  14 ,31 ,000 / -  
towards  the  end  o f  the  yea r  and  the  ba lance  o f  Rs .  
11 ,11 ,772 / -  was  t rea ted  by  AO as  deemed  d iv idend  – 
C IT (A)  on  appea l ,  f ound  tha t  ou t  o f  rese rves  and  surp lus  
accoun t  o f  GCPL,  Rs.  1 .90  c ro res  rep resen ted  share 
p rem ium and  Rs.  1 ,85 ,821 / -  was on  accoun t  o f   ba lance  in  
p ro f i t  and  loss  accoun t  wh ich  was  t rea ted  as  deemed 
d iv idend  –  Jus t i f ied  –  The re  be ing a  s ta tu to ry  ba r  u / s  78  
o f  the  Compan ies  Ac t ,  1956  on  the  sha re  p rem ium 
accoun t  be ing  used  fo r  d is t r ibu t ion  o f  d i v idend ,  t he  
deem ing  p rov is ions  o f  sec t ion  2 (22 ) (e )  cannot  app ly  –  
Sec t ion  78 (1 )  o f  the  Compan ies  Ac t ,  1956  says  tha t  any 
payment  ou t  o f  the  sha re  p rem ium accoun t ,  excep t  f o r  
pu rposes  au thor i zed  by  sub -sec t ion  (2 )  w i l l  be  t rea ted  as 
reduc t ion  o f  sha re  cap i ta l  a t t rac t ing  the  p rov is ions  o f  t he  
Compan ies  Ac t  i n  re la t ion  there to  –  The  exp ress ion 
“whethe r  cap i ta l i zed  o r  no t ”  can  have  app l ica t ion  on ly 
whe re  the  p ro f i t s  a re  capab le  o f  be ing  cap i ta l i zed  and  no t  
whe re  the  rece ip t  i n  ques t ion  fo rms  pa r t  o f  the  sha re 
cap i ta l  o f  the  company unde r  the  p rov is ions  o f  the  
Compan ies  Ac t  –  In  v iew o f  the  p rov is ions  o f  the 
Compan ies  Ac t ,  sha re  p remium canno t  be  s ta ted  to  be  
commerc ia l  p ro f i t s  –Amount  o f  Rs .  1 ,85 ,821 / -  a lone  ou t  o f  
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the  amoun t  o f  Rs .  25 ,42 ,772 / -  can  be  assessed  as  
deemed  d iv idend  u /s  2 (22 ) (e ) . ”  

The  above  v iew has  been  taken  pa r t icu la r l y  f o l l owing  the  

dec is ion  o f  Hon 'b le  Sup reme  Cour t  i n  case  o f  P .K .  Bad ian i  V  

C IT ,  105  ITR 642 .   In  tha t  dec is ion  i t  was  c lear l y  obse rved  tha t  

accumu la ted  p ro f i t s  wou ld  mean  p ro f i t  in  the  commerc ia l  sense  

and  no t  assessab le  taxab le  p ro f i t s .   I n  tha t  case  deve lopment  

reba te  rese rve  c rea ted  by  the  company by  charg ing  p ro f i t  and  

loss  account  was he ld  to  be  accumu la ted  p ro f i t s  though  the  

same  was  l iab le  to  be  deducted  as  reba te .   Fo l lowing  th is  ra t io  

i t  i s  c lea r  tha t  sha re  p remium account  wou ld  no t  pa r take  the  

na tu re  o f  commerc ia l  p ro f i t s  and  there fo re ,  by  no  s t re tch  o f  

imagina t ion ,  t h i s  can  be  ca l led  accumu la ted  p ro f i t s .   The re fo re ,  

i n  case  be fo re  us  accumula ted  p ro f i t s  can  be  taken  on ly  a t  Rs .  

34 ,858 / -  and  the  ld .  C IT (A )  has  co r rec t l y  con f i rmed  the  add i t ion 

deemed  d iv idend  u /s  2 (22 ) (e )  o f  the  Ac t  to  the  ex ten t  o f  Rs .  

34 ,858 / -  wh ich  has  no t  been  cha l lenged  by  the  assessee .  In  

these  c i rcumstances  we f ind  no th ing  wrong in  the  o rde r  o f  the  

ld .  CIT (A )  and  the  same is  con f i rmed.  

11  In  the  resu l t ,  appea l  o f  the  Revenue i s  d ism issed .  

  O rde r  p ronounced on      .09 .2012   
 

 
 
       
 
                    Sd/-      Sd/- 
          (SUSHMA CHOWLA)        (T.R. SOOD) 
          JUDICIAL MEMBER            ACCOUNTANT MEMBER 
 
Dated :       .09. 2012 
 
SURESH 
 
Copy to: The Appellant/The Respondent/The CIT/The CIT(A)/The DR 
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