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IN THE HIGH COURT OF HIMAGHAL PRADESH, SHIMLA

Income-tax Appeal No. 76 of 2006
Reserved on: 3.9.2012. S
Date of decision:  19.09.2012

Commissioner of Income-tax, Shimla W
Versus &

M/s Ruchira Papers Ltd., Kala Amb, Distt. Sirmour

.Respondent.

Coram

The Hon’ble Mr.Justice Deepak @u@

The Hon’ble Mr. Justice Rajiv

Whether approved for mporﬂng/f\

For the appellant: \\Mlg.)VInay Kuthiala, Sr. Advocate with Ms.
Vandana Kuthiala, Advocate.

For the respondent Mr. KD.Sood, Senior Advocate with Mr.

Abhishek Jhamba and Mr. Abhimanyu
@ Jhamba, Advocates.
AN

This appeal was admitted on the following questions of

law:=

1. Whether on the facts and In the circumstances of the
case, the Hon’ble Tribunal was correct in heolding that
interest under Sections and 234B of the Income-
tax Act cannot be charged in an order of rectiffication
under Section 154 in a case where ne such Interest was
charged [In the original assessment order, (nspite of the
law laid down by the Constitution Bench of the Hon’ble
Supreme Court in the case of Anjum M.H.Ghaswala and
Others Vs. CIT (252 1)?
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2. Whether on the facts and [n the circumstances of the

case, the Hon’ble Tribunal was justifed in holding that
no Interest under Sections 234A and 234B of the Act

the sald decision was nguishable en fact, when the

sald fact was of no in the sald decision of the
Speclal Bench?
Though as many \ questions have been framed,

be charged in the notlce of demand issued umnder
Secllon 156 In the absence of amy specific order
demanding [nterest in the assessment or rectification

orders?”

m@
@ “Whether Interest under Section 234B of the Act could

The facts, briefly stated, are that for the assessment year
1996-97 i.e. accounting period 1.4.1995 to 31.3.1996 the
assessee filed its retum of income declaring income of
Rs.1,31,40,450/-. This return was accepted by the revenue
on 17.12.1996. Thereafter, a revised return of income was
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filed by the assessee on 17.2.1997 showing income of
Rs.1,29,43,000/-. The reason for filing the revised claim

passed assessment order accepting

Rs.1,29,94,000/-. Thereafter, a noti
assessee under Section 154 aski y “the deduction
granted to it under Section 8 respect of the second unit
of the assessee be not withdrawn. On 14.12.1998 an order

tﬁ@e before the Tribunal, which was also rejected.
the ntime on 29.10.2001 an order under Section

43(3) read with Section 147 was passed which also did not
levy any Interest under Sections 234B or 234C. On
12.11.2003 fresh order under Section 154 read with Section
254 was passed wherein the income was assessed at
Rs.1,50,89,090. Again there was no mention that any
interest would be charged. Thereafter, the assessee filed an
application for rectification and claimed further deprediation
and this application was allowed on 31.12.2003 and the
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income for the assessment year 1996-97 was now assessed

at Rs.1,49,33,180. It is not disputed that this is the final

assessment order. The order dated 31.12.2003 i S
completely silent with regard to the payment of inte

wa.(-w

ection 154 by the

assessee praying that the i could not be charged
since In none of the assessment orders, whether original or

The Tribunal has rejected the appeal of the

o @ and hence this appeal.
X . Vinay Kuthiala, learned senior counsel appearing for

the revenue has placed rellance on the judgement of the

Apex Court In Commissioner of Income=tax Vs. ARjumm
M.H.Ghaswala and others (2001) 252 JTR %, which
has clearly laid down that the levy of interest is mandatory.
The Constitution Bench of the Apex Court held as follows:-

“If the scheme of levy of interest is thus to be analysed
on the anvil of the provisions referred te hereinabeove, it
shows that eh [nterest comntemplated under Section
234B and 234C s mandatory In nature and the
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power of walver or reduction having not been expressly
confierred on the Commission, the same Indicates that
so far as the payment of statutory Interest ls concerned,
the same [s outside the purview of the
conftemplated in Chapter XIX-A of the Act.”

5. The Court finally went on to hold as follows:- <&

2348 and 234C except to the extent of granting rellef
under the clrculars ssued by the Board under Section

an order passed In a rectification

6.
the income was enhanced and the
n cer while rectifying the income did not issue
O y direction to pay interest under the requisite provisions of

@ A leamned Single Judge of the Kamataka High Court in

Union Home Products Ltd. vs. Unlon of India and
another (7995) 215 ITR 758 had dearly held that the
levy of interest under Sections 234A, 234B and 234C Is
compensatory and therefore, mandatory in nature and no
notice was required to be issued before levy of certain
interest.
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8. The Patna High Court in Ranchi Club Lid. vs.
Commissioner of Income-tax and others (Z996) 217

does not give jurisdiction to levy In
The relevant portion of the judg s as follows:-

“The assessment has made under Section 144 of
the Aect after the mﬂmﬂﬂ@d@@m@m@mﬂﬂs@d
4). [Earlier there was a notice

Section 148 pursuant to

h return did not arise.
As stated above, the assessment order does not

o mention about the levy of interest. The demand notice
X alse dees not mentien as te under which provisien ef
the Act the interest has been levied.”
9.

The Patna High Court finally went on to hold as

follows:-

“Where the assessee fails to file the return of income
efther under section 139(1) or (4) or section 142(1),
pursuant to the notice issued thereunder, or files the
same affter the due date, in terms of section 234A he is
ne deubt liable to pay nterest. He s also [lable te pay
interest if he commits any default in payment of advance
tax under the provisions of section 234B. Where,
however, return is filed within time but a particular item
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of income Is in dispute as being includible within
taxable income or meot;, the mere issue of notice under
section 142 will not jurisdicion upon the
autherity to levy Interest. Section 234A no doubt alse

information on such peints or mattsrs as the Assessing

Officer may require. . It also provides notice to
ﬁ% od the return within the time
P~ DOCHIOMN

39(1) to furnish the return of

pay Interest for the default in furnishing the return of

underlying 234A s to create additional llability
mc»lsih@p@mllmanmmwh@

has already filed the return under Section 139 for not

<&
X producing accounts or documents and so on under
clause (i) or (iif) of section 142(1). In my econsidered

opinion, the necessary conditions as required
under section 234A are not made out in the instant case
and, therefors, the levy of interest is not justified.”
10. The judgement of the Patna High Court was upheld by
the Apex Court in Commissioner of Income-tax and
others vs. Ranchi Club Ld. (2001) 247 ITR 209;

11. In Commissioner ef Income=tax vs. R.Ramalingafr

(2000) 244 ITIR 758 the Kerala High Court also held that
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the payment of interest under Sections 234A, 234B and
234C is mandatory.

Shri Vinay Kuthiala, learned senior ocounsel fa

judgement of the Supreme Court in Ghas case.
However, according to Shri K.D.Sood, learned or counsel
for the assessee, the question terest can be

charged by the revenue, if reassessment/rectification
order Is silent qua pa interest, is not covered by
ch closer to the judgement of

eclfic directions to charge interest under Section 2348
was given. The Appellate Tribunal held, following the
judgement in Ranchi Club’s case, that interest could not be
charged in the notice of demand. The Apex Court remanded
the case to the Calcutta High Court to consider whether the
law laid down in Ranchi Club’s case has been changed by
virtue of the decislon In Ghaswala’s case.
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14. A Division Bench of the Bombay High Court in
Securiies Lid. vs. Assistant Commissioner of Incomea

tax (Investgation) (2011) 358 IR 464 S
discussing the judgement in Ghaswala’s hel
follows:- v
rt n its
ppellant, referred to
led by the appellant was
and there was only a formal
was cured, the return

o -Interest
qw eans Is that once the assessee Is found
walved for any reasen. But for charging interest under
@mmmh@sﬁ@b@m&mmm@m

o has committed default In payment of advance
X 7)< SR »
@

Our attention has been drawn to the judgement of the
High Court of Uttarakhand in Income-tax Appeal No. 15 of
2006 titled as Commissioner of Income=tax, Dehradumn
vs. M/s Dehradun Club Ltd. decided on 14" October,
2011, wherein the issue involved was identical to the
present case. In that case the Assessing Officer had not
issued any direction in respect of charging of Interest under
Section 234B of the Act. Pursuant to the assessment order a
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notice of demand was issued demanding Interest. The

question which arose before the Uttarakhand High Court was

whether interest under Section 234B of the Act

indicates that nterest, penalty, or fine is payable
an order passed under the Act

o p@gs@dlbym@mnng@h@rgﬂmg
srest and, only thereafter, a notlce of demand levying
ﬂnﬁ@u@@ﬁﬂdb@ﬂs@u@d
The learned counsel for the appellant submitted
that the provision of @h@n@ﬂn@ interest under Section
284/, 2348 & 284C of the Act is mandatery as held by
the Supreme Court in Commissioner of Income Tax Vs.
Anjum M. H. Ghaswala & others 252 [.T.R. 1. There is no
quarrel with the aforesald propesition lald dewn by the
Supreme Court, but, at the same #me, the assessment
order must contain the impeostiion of interest and, only
thereafter, a of demand could be Issued under
Section 156 of the Act. To elucidate the matter, a notice
of demand s somewhat like a decree n a civil sult,
which must follow the order. When the judgment in a
clivil sult does not specify any amount to be recovered,
the decree could neot contaln such amount. Similarly,
when the assessment order under Section 143 (3) of the
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Act does not indicate that interest would be leviable, the
notice of demand under Section 156 of the Act levying
interest would be whelly lllegal since Interest is payable
fn consequence of an order passed as [s

and, only thereaftter, a g
156 of the Act could %ﬂ'

16. A Division Bench e bad High Court in Income-
f 2002 titled as Commissioner of

“We do not find that the judgement in Ranchi Club
& Lid. has elther been expressly overruled or any different
X view has been taken In Anjum M.H.Ghaswala’s case. Woe
not find in the argument advanced by Sh.
Mahajan that even if assessment order or computation
sheets not provide interest, since interest is
mandafory, it can be charged in the demand notice,
which according to Sh. Mahajan Is signed by the

Assessing Officer.
Even [f any provision of law is mandatory and
provides ffor chargling of tax or interest, the view taken in
Ranchi Club Ltd. Is that such charge by the assessing
officer should be speclific and clear and assesse® must
be made to know that the assessing offficer has applied
fts mind and has ordered charging of interest. The
mandatory nature of charging of interest and the actual
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charging of interest by application of mind and the
mention of the provise of law under which such interest
fs charged are two different things.”

We are In respectful agreement with the ju

rendered by the Uttarakhand and Allahabad High m's<> (0]
doubt, payment of interest under Sectio 234B and
234C Is mandatory but It Is for the Assessing Authority while
passing the original assessment orde while passing the

reassessment or rectifica to direct payment of
interest. Even If ers that interest be pald In
accordance with specifying a particular provision

the revenue may be able to take benefit of the judgement in

G} la’s case since payment of interest is mandatory.
, In case the assessment order is silent with regard

X payment of interest then without challenging the

assessment order the revenue cannot, while issuing notice
of demand, daim interest under the aforesaid sections.
There can be no dispute that if the return is not filed
within time or If advance tax is not paid within time then the
assessee Is liable to pay interest and the payment of interest
[s mandatory. However, if the assessing officer or the
appellate authority does not order the payment of interest,
the assessee In our opinion cannot be directed to pay
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interest by the demand notice. The Assessing Officer
virtually acts like a judicial officer. If he passes a wrong

order not to levy the interest then the revenue@ o
n

19.

framed by us against the nue and in favour of the

assessee. The appeal Is ingly dismissed.

( Deepak Gupia ), J.

1gth e < 2012 ( Rejiv Sharma ), J-

&
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