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ORAL JUDGVENT
(Per: HONOURABLE Ms. JUSTI CE HARSHA DEVAN )

1. Since all these appeals arise out of a conmon order
dated 15.12.1999 passed by the Incone-tax Appellate
Tribunal (hereinafter referred to as “the Tribunal ")
and controversy involved in all the appeals is also
common, the same were taken up for hearing together
and are di sposed of by this comon judgenent.

2. The assessnent years are 1984-85, 1985-86, 1988-89
and 1989-90. Briefly stated the facts of the case
are that silver bars weighing 518 kgs (hereinafter
referred to as the “subject assets”) cane to be
seized from the respondent - assessee by the
authorities under the Snuggl ers and Forei gn Exchange
Mani pul ators (Forfeiture of Property) Act, 1976(in
short “SAFEMA’). By an order dated 8.6.1979 passed
by the conpetent authority wunder section 7 of
SAFEMA, the subject assets were ordered to be
forfeited to the Central Governnent. The assessee
carried the matter in appeal before the Appellate
Tribunal for Forfeited Property, New Delhi which
cane to be allowed on 24.6.1992 and the forfeiture
was set aside. In the wealth tax proceedings in
relation to t he assessnent years under
consi deration, the assessee clained that the value
of the silver bars could not be included in the
wealth of the assessee as he was not the owner of
the silver bars on the valuation dates correspondi ng

to the assessnent years under consideration. The



Www.taxguru.in

TAXAP/ 179/ 2000 3/ 22 JUDGVENT

Assessing Oficer rejected such contention and
I ncluded the value of the subject assets in the
total wealth of the assessee for the assessnent
years under consideration. Being aggrieved, the
assessee preferred separate appeals before the
Conmi ssioner of Walth Tax (Appeals) against the
assessnent orders passed by the Assessing Oficer.
By a common order dated 28.7.1998, the Conm ssioner
(Appeal s) dism ssed the appeals by holding that the
order of the conpetent authority on which reliance
had been placed by the assessee whereby silver was
confiscated on 8.6.1979 was not final and the
assessee had right of appeal against such order. He
was of the view that by exercising right of appeal,
the assessee had noved the appellate forum which
eventual ly, on 24.6.1992 had set aside the order of
conpetent authority and the silver was restored to
the assessee. It, therefore, could not be said that
under order of the conpetent authority, the assessee
had lost legally the silver in question. The
Conmi ssi oner (Appeals), accordingly, upheld the
i nclusion of the value of subject assets in the net
wealth of the assessee for the assessnent years
under consideration. The assessee carried the matter
in further appeals before the Tribunal. By the
| mpugned order, the Tribunal allowed the appeals by
holding that in light of the order of forfeiture
dated 8.6.1979, the assessee could not be treated as
the owner of the silver bars. These silver bars
stood confiscated and forfeited and were thus the
property of the Central Governnent. According to the
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Tribunal, till the order of forfeiture was set aside
by the Appellate Tribunal for Forfeited Property
vide order dated 24.6.1992, it remained in
operation. The Tribunal was of the opinion that the
order of the Appellate Tribunal could not operate so
as to make the forfeiture nonexistent. As the
assessee had lost the ownership of the silver bars
on the respective valuation dates, the value of
silver bars could not be added to the assessable
weal th of the assessee. Revenue is in appeal against
t he order of the Tribunal.

3. Wiile admtting the appeals, this court, by an order
dat ed 11. 10. 2000, had framed the follow ng

substantial question of |aw

“"Whet her the Appellate Tribunal was right in |aw
and facts in holding that the value of the silver
bars which stood confiscated under the Smugglers &
Foreign Exchange WManipulators (Forfeiture of
Property) Act, 1976, could not be added to the
wealth of the assessee despite the fact that the
confiscation order was subsequently set aside in
appeal and the appeal was pending on the date of

val uati on?"

4. Ms. Mauna Bhatt, |earned senior standing counsel
appearing on behalf of the appellant vehenently
assailed the inpugned order of the Tribunal
submtting that in view of the subsequent order
dated 24.6.1992 passed by the Appellate Tribunal For
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Forfeited Property whereby the order of the
conpetent authority under SAFEMA had been set aside,
there was no forfeiture of the silver bars which
remai ned of the ownership of the assessee. Thus, the
cloud, if any, over the ownership rights of the
assessee in the silver bars was renoved by the said
order of the Tribunal. Against the order under
section 7 passed by the conpetent authority under
SAFEMA, the assessee had preferred an appeal before
the Appellate Tribunal for Forfeited Property and as
such, the order of the conpetent authority had not
attained finality. Such proceedi ngs under section 7
of SAFEVMA attained finality only when the order
dated 24.6.1992 cane to be made by the Appellate
Tri bunal whereby the order of the conpetent
authority was set aside. Under the circunstances,
the subject assets continued to remain the property
of the assessee and were assessable as his wealth
under the provisions of the Wealth Tax Act. Reliance
was pl aced upon the decision of the Suprene Court in
case of Kunhayanmmed and others v. State of Kerala
and another, AR 2000 SC 2587 for the proposition
that nmere pendency of an application seeking |eave
to appeal does not put in jeopardy the finality of
the decree or order sought to be subjected to
exercise of appellate jurisdiction by the Suprene
Court. It is only if the application is allowd and
| eave to appeal granted then the finality of the
decree or order under challenge is jeopardised as
t he pendency of appeal reopens the issues decided
and Court is then scrutinising the correctness of
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the decision in exercise of its appellate
jurisdiction. It was submtted that the order of the
conpetent authority being subject matter of scrutiny
by the Appellate Tribunal, had not attained
finality, and as such during the pendency of the
appeal, the assessee continued to remain the owner
of the subject assets till the proceedings attained
finality. It was, accordingly, wurged that the
Tribunal was not justified in holding that the val ue
of the subject assets could not be added while
conmputing the net wealth of the assessee.

4.1 The | earned counsel vehenently contended that
the Tribunal has equated confiscation with forfeiture
and while doing so has failed to <consider the
di stinction between the two expressions. In support
t hereof, the |earned counsel placed reliance on the
deci sion of Suprene Court in the case of State of WB
and others v. Sujit Kumar Rana, (2004) 4 SCC 129,
nore particularly on the observations made in
paragraph 34 and 43 thereof that an order of
confiscation in respect of a property nust be
di stinguished from an order of forfeiture thereon. A
confiscation envisages a civil liability whereas an
order of forfeiture of the forest produce nust be
preceded by a judgnent of conviction. Strong reliance
was placed wupon a comunication dated 6.11.1992
addr essed by t he assessee to t he Assi st ant
Conmi ssioner of Walth Tax in relation to assessnent
year 1990-1991 wherein he had, inter alia, stated
thus: “(2) The silver is forfeited by C A (SAFEMA), |
have obtained the interimstay fromthe H gh Court. At
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present the order of the C A (SAFEMA) stands and
hence | do not becone the owner of the Silver by
interim stay as on 31.3.90.” It was submtted that
from the aforesaid comunication it is apparent that
the order of the conpetent authority had been stayed
in the interregnum and as such, the order of
forfeiture cannot be stated to have been in operation
at the relevant tine. The assessee was, therefore, the
owner of the silver bars on the respective valuation
dates and as such, the Assessing Oficer had rightly
i ncluded the sane while conputing his net wealth. It
was urged that the Tribunal while passing the inpugned
order does not appear to have taken into consideration
the fact that there was a stay order operating agai nst
the order passed by the conpetent authority under
SAFEMA and as such, the matter is required to be

remanded for taking into consideration such facts.

5. Vehenently opposing the appeal, M. Mnish Shah,
| ear ned counsel for the respondent-assessee invited
the attention of the <court to the relevant
provisions of the Walth Tax Act, 1957 (hereinafter
referred to as “the Act”). It was submtted that
“net wealth” as defined in section 2(n) of the Act,
Is the aggregate value of all the assets, wherever
| ocated, belonging to the assessee on the valuation
date, conmputed in accordance with the provisions of
the Act. Thus, it is the assets which belong to the
assessee as on the valuation date that are required
to be taken into consideration. It was pointed out
that by virtue of the order passed by the conpetent
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5.1

authority under the SAFEMA the subject assets stood
forfeited to the Central CGovernnent. Consequently,
the sane did not belong to the assessee on the
rel evant val uation dates and as such, could not be
included in the net wealth of the assessee for the
assessnment years under consideration. According to
the learned counsel, wealth tax being an annual
| evy, what is relevant is as to whether or not such
assets belong to the assessee on the valuation date.
In the present case, on the respective valuation
dates corresponding to the assessment years under
consi deration, the subject assets did not belong to
t he assessee and as such, the Tribunal was justified

i n hol di ng so.

In support of his submssions, the |earned
counsel placed reliance upon the decision of a
Division Bench of this Court in the case of
Jayantilal Anritlal v. Conmm ssioner of Walth-
tax, (1982) 135 ITR 742, wherein the assessee had
not included the value of gold in his net wealth
on the ground that as the gold was seized and
proceedi ngs were pending, their value as on the
valuation date was “nil”. The Walth Tax Oficer
had rejected the assessee's contention and
assessed the market value of the gold and
included it in the value of the net wealth of the
assessee in each of the assessnent years. The
Appel l ate Comm ssioner as well as the Tribunal
confirmed the view taken by the Walth Tax
Oficer. On a reference, the Hgh Court held in
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5.2

favour of the revenue. However, while doing so,
It was observed that in the instant case, gold
articles were nerely seized by the Excise
Authorities. They were not confiscated on the
r el evant dat es t hough in view  of t he
contravention of the relevant rules of Gold
(Control) Rul es, they were liable to Dbe
confiscated. In the opinion of the court, the
seizure and possibility of confiscation, however,
did not in any way inpair the ownership of the
assessee in those articles. The  assessee
continued to be the full owner of the articles on
the relevant valuation dates. Mere possibility of

confiscation cannot be said to inpose | egal

restriction, Jlimtation or inpedinent on the
ownership of the assessee. It was however
observed that | f the gold articles were

confiscated, the assessee would have lost his
ownership over them but till that event occurred
t he assessee continued to be the owner thereof.
Reverting to the facts of the present case, the
| earned counsel submtted that by virtue of the
order of the conpetent authority, the subject
assets stood forfeited and as such, the assessee
had | ost his ownership over them and, therefore,
the value of such assets could not have been
i ncl uded while conputing his net wealth.

Rel i ance was al so pl aced upon the decision of the
Suprenme Court in the case of Conm ssioner of
Weal t h-tax, West Bengal v. Bishwanath Chatterjee
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5.3

5.4

and others, (1976) 103 ITR 536, wherein the
court, in the context of the provisions of the
Wealth Tax Act, had observed that the expression
“bel ong” has been defined in the Oxford English
Dictionary as “To be the property or rightful
possession of” so it is the property of a person,
or that which is in his possession as of right,
which is liable to wealth tax. In other words,
the liability to wealth-tax arises out of
ownership of the asset, and not otherw se. Mre
possessi on, or joint possession, unacconpani ed by
the right to, or ownership of property would
therefore not bring the property wthin the

definition of net wealth” for it would not then

be an asset “belonging” to the assessee.

Attention was also invited to the definition of
“forfeiture” in different dictionaries to which
reference shall be nmade at a | ater stage.

Dealing with the contention raised by the | earned
counsel for the appellant that the order of the
conpetent authority had not attained finality as
t he appeal was pending and therefore, the subject
assets belonged to the assessee during the
relevant period, the Ilearned counsel for the
assessee placed reliance upon the decisions of
the Suprene Court in Kedarnath Jute Mg. Co. Ltd
V. Conmm ssi oner of | ncone-t ax (Central),
Calcutta, (1971) 82 ITR 363, in Conm ssioner of
I ncome-tax v. Kalinga Tubes Ltd., (1996)218 ITR
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164 and in Comm ssioner of Inconme-tax v. Bharat
Carbon and Ribbon Manufacturing Co. P. Ltd.,
(1999) 239 ITR 505 to which reference shall be
made at an appropriate stage. It was contended
that in the absence of any stay having been
granted against the order of forfeiture, the sane
would continue to operate and as such, the
assessee having no legal right over the said
assets during the relevant period, the sane
havi ng vested in the Central Governnent free from
all encunbrances, such assets could not be
included in the net wealth of the assessee. It
was, accordingly, submtted that the inpugned
order passed by the Tribunal being just, |egal
and proper, does not call for interference by
this court.

6. Before adverting to the nerits of the case, it
may be necessary to refer to the rel evant
provisions of the Act. Section 2(n) of the Act
defines “net wealth” to nean the anount by which
t he aggregate val ue conputed in accordance with
the provisions of the Act of all the assets,
wher ever |ocated, belonging to the assessee on
t he valuation date, including assets required to
be included in his net wealth as on that date
under the Act, is in excess of the aggregate
value of all the debts owned by the assessee on
t he val uation date other than the debts
speci fied thereunder.

7. Section 2(q) of the Act defines valuation date in
relation to any year for which an assessnent is to
be made under the Act, to nean the |ast day of the
previous year as defined in section 3 of the Incone-
tax Act, if an assessnment were to be nmade under that
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Act for that year. Section 3 of the Act, which is
t he chargi ng section, nmakes provision for “Charge of
weal th-tax” and |ays down that subject to the other
provisions contained in the Act, there shall be
charged for every assessnent year commencing on and
fromthe first day of April, 1957, a tax (referred
to as wealth-tax) in respect of the net wealth on
t he correspondi ng val uati on dat e of every
i ndi vidual, H ndu undivided famly and conpany at

the rate or rates specified in Schedule I.

8. Thus, it is manifest that under the schene of the
Wealth Tax Act, section 3 inposes a charge in
respect of the net wealth on the correspondi ng
val uation date of every individual, H ndu
undi vided famly and conpany at the rate or rates
specified in the Schedule. Thus, liability to pay
weal th-tax gets crystallized on the valuation
date. Net wealth as noticed earlier, is the
aggregate value of all the assets, wherever
| ocat ed, belonging to the assessee on the
val uati on date conputed in accordance with the
provisions of the Act. Thus, for the purpose of
determning the wealth tax liability of an
assessee what is required to be taken into
consideration is value of all assets belonging to
himas on the valuation date. As held by the
Suprenme Court in the case of Bi shwanath
Chatterjee (supra), the liability to wealth-tax
ari ses out of ownership of the asset, and not
ot herwi se. Reverting to the facts of the present
case, therefore, unless the subject assets
bel onged to the assessee as on the rel evant
val uati on dates corresponding to the assessnent
years under consideration, they would not fal
within the anbit of “net wealth” and would not be
chargeable to weal th tax.

9. Thus, what is required to be examned in the present

case is as to whether the subject assets belonged to
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t he assessee as on the respective val uation dates so
as to be liable to be included while conputing his
net wealth for the purpose of deciding his liability
to pay wealth tax for the correspondi ng assessnent

years.

10.1t may be recalled that 518 kgs of silver bars
bel onging to the assessee cane to be forfeited by
an order dated 8.6.1979 passed by the conpetent
authority under the SAFEMA, in exercise of powers
under section 7 of the said Act. Section 7 of the
SAFEMA provides for forfeiture of property in
certain cases. Sub-section (3) thereof, which is
rel evant for the present purpose, postul ates that
where the conpetent authority records a finding
under the said section to the effect that any
property is illegally acquired, it shall declare
t hat such property shall, subject to the
provi sions of the Act, stand forfeited to the
Central Government free fromall encunbrances.
Thus, in the Iight of the provisions of sub-
section (3) of section 7 of the SAFEMA, upon the
passi ng of the order under section 7 of the Act,
t he subj ect assets stood forfeited to the Central
Governnent free fromall encunbrances. Such
position continued to exist till the order of the
conpetent authority cane to be set aside by the
Appel l ate Tribunal for Forfeited Property on
24.6.1992. On a perusal of the inpugned order, it
appears that the order of forfeiture remained in
operation till it was set aside by the Appellate
Tribunal on 24.6.1992. It is the case of the
assessee that in light of the order of forfeiture
which was in operation as on the rel evant
val uation dates, the assessee was not the owner
of the subject assets which stood vested in the
Central Government and, therefore, such assets
could not be included in the net wealth of the
assessee. Wiereas, it is the case of the
appel l ant that the order of the conpetent
authority having not attained finality on the
rel evant valuation dates and ultimately by the
order dated 24.6.1992 of the Appellate Tribunal,
the order of forfeiture having been set aside,
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t he assessee continued to renain the owner of the
subj ect assets and as such, the sane were liable
to be included while conputing his net wealth
during the years under consideration. Thus, the
next question that arises for consideration is as
to what would be the effect of the order of
forfeiture passed by the conpetent authority
under section 7 of the Act.

11. As noticed earlier, sub-section (3) of section 7 of
the SAFEMA provides that when the conpetent
authority passes an order wunder section 7, the
property stands forfeited to the Central Governnent
free from all encunbr ances. The expr essi on
“forfeiture” has been defi ned in di fferent
dictionaries as foll ows:

1. The xford Encycl opedia English Dictionary
“Property lost as a | egal penalty”

“lost the right to”

“be deprieved of”

2. Shorter Oxford English D ctionary

“The fact of losing (goods, estate...) in
consequence of a crine, offence”

3. Webster's Third New International Dictionary

“The loss of sone estate in consequence of a
crime of fence”

4. Bl ack' s Law Di ctionary

“Loss of property as a penalty for sone illega
act.”

5. STROUD s Judicial Dictionary

“Forfeiture” neans “the loss of all interest' in
the property.”
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12.

13.

6. K.J. Ailyar's Judicial Dictionary

“Deprivation of |ands, goods or other property
usually in consequence of sentence passed by a
court of law, or sonme breach of the law”

Thus, the dictionary nmeaning of the term
“forfeiture” is loss of all interest in the
property in consequence of a crine. In Jayantil al
Anritlal (supra), this court has observed that if
the articles were confiscated, the assessee woul d
have | ost the ownership over the sane. Applying
the aforesaid | egal position to the facts of the
present case, it is anply clear that upon the
order of forfeiture being passed by the conpetent
authority, the subject assets property stood
vested in the Central CGovernnent free fromall
encunbrance and as such, the assessee ceased to
have any |l egal interest in the subject assets
during the period when the said order of
forfeiture was in operation

At this juncture reference may be nmade to the
deci sion of the Suprene Court in Sujit Kumar Rana
(supra), on which strong reliance has been pl aced
by the | earned counsel for the appellant. The
sai d decision was rendered in context of the
provi sions of the Forest Act, 1972 as anended by
the State of West Bengal. The question invol ved
in the said case was as regards the applicability
of section 482 of the Code of Crimnal Procedure,
1973 for quashing a proceeding for confiscation
of forest produce etc. under the provisions of
the Indian Forest Act, 1972 as anended by the
State of West Bengal. The State of West Benga

had i nserted sections 59A to 59G in the principal
Act. Section 59A provided for confiscation by
Forest Oficer of forest produce in case of
forest offence believed to have been conmtted.
Sub-section(3) of section 59A provided that if
the authorised officer is satisfied that a forest
of fence has been coommtted irrespective of the
fact whether a prosecution has been instituted
for the comm ssion of such offence or not, he may
direct confiscation of the property together with
all tools, etc. used in commtting the offence.
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14.

Section 59G of the Act provided for bar of
jurisdiction in certain cases and expressly
barred the jurisdiction of any court or other
authority except that specified thereunder with
regard to custody, possession etc. of any
property, tools, etc. seized under section 52 of
the Act. It is in the context of the above
statutory provisions that the court held that an
order of confiscation of forest produce in a
proceedi ng under section 59A woul d not anount
either to penalty or punishnment. An order of
confiscation in respect of a property nust be

di stingui shed froman order of forfeiture

t hereof. Al though the effect of both confiscation
and forfeiture of a property nay be the sane,
nanely, that the property would vest in the State
but the nature of such order having regard to the
statutory schene nust be held to be different. A
proceedi ng for confiscation can be initiated

i rrespective of the fact as to whet her
prosecution for commssion of a forest offence is
| odged or not. A confiscation proceeding,
therefore, is independent of a crimnal

pr oceedi ng.

Adverting to the facts of the present case, the
subj ect assets have been forfeited under section
7 of the SAFEMA. Forfeiture of the goods, as held
in the above decision, results in vesting of the
property in the State. Thus, the distinction
sought to be drawn between forfeiture and
confiscation by the | earned counsel for the
appel l ant by placing reliance upon the above

deci sion does not in any nmanner cone to the aid
of the appellant. In the present case,

undi sputedly, there was an order of forfeiture of
t he subj ect assets, which was in operation during
the period between 8.6.1979 to 24.6.1992 till it
was set aside by the Appellate Tribunal. Thus,
during the said period, which enconpasses the

val uation dates corresponding to the assessnent
years under consideration, the subject assets
stood vested in the Central Governnent free from
al |l encunbrances. During such period, though the
assessee had chal l enged the order of forfeiture
before the Appellate Tribunal for Forfeited
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15.

Property, the assessee could not claimto be the
| egal owner of the subject assets nor could it be
stated that the goods belonged to him As noted
earlier, for the purpose of conputing the net

weal th of an assessee what is to be taken into
consideration is the aggregate value of all the
assets, wherever |ocated, belonging to the
assessee on the valuation date. Thus, for the

pur pose of conputing the net wealth of an
assessee, the assets have to belong to the
assessee on the valuation date corresponding to
the said assessnent year. In the present case, on
each valuation date in relation to the assessnent
years under consideration, admttedly the subject
assets stood forfeited. The forfeiture cane to an
end only on 24.6.1992 when the order of conpetent
authority canme to be set aside by the Appellate
Tribunal for Forfeited Property. However, til

t hen, the sanme stood vested in the Central
Governnent. Under the circunstances, when the
subj ect assets did not legally belong to the
assessee during the period under consideration,

t he sanme coul d not have been included while
conmputing his net wealth.

As regards the contention that in view of
pendency of the appeal, the order of the
conpetent authority had not attained finality and
as such, the subject assets continued to remain
vested in the assessee, it may be apposite to
refer to the decision of Suprenme Court in
Kedarnath Jute Mg. Co. Ltd (supra), wherein the
Court was dealing with the question as to whether
unpai d and di sputed sal es tax coul d be deducted
for conmputation of business incone even under
section 10(2) of the Income-tax Act, 1922. On
behal f of the assessee it had been contended that
sal es tax paid or unpaid woul d be adm ssi bl e
deducti on under section 10(2)(xv) as well as
under section 10(1) of the said Act. It was

poi nted out that if the nethod of accounting
adopted by the assessee is cash system it would
qgualify for deduction only in the year in which
it has been actually paid. If the nethod of
accounting is nercantile system then the
deduction will be permssible in the year to
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16.

17.

which the liability relates irrespective of the
point of tinme when the liability has actually
been discharged. In the facts of the said case
liability had been quantified and a denand had
been created for a specified sum by neans of a
notice during the pendency of assessnent
proceedi ngs before the Incone Tax Oficer and
before the finalisation of the assessnent. The
court held that it was not possible to conprehend
how the liability woul d cease to be one because

t he assessee had taken proceedi ngs before higher
authorities for getting it reduced or w ped out
so long as the contention of the assessee did not
prevail with regard to the quantumof liability.
The court approved of the decision of Madras Hi gh
Court wherein it was held that the assessee had

i ncurred an enforceable legal liability on and
fromthe date on which he received the

Col l ector's demand for paynent and that his
endeavour to get out of the liability by
preferring appeals could not in any way detract
fromor retard the efficacy of the liability

whi ch had been i nposed upon hi m by the conpetent
exci se authority.

I n Kunhayamed (supra), the Suprene Court has
held that in spite of a petition for special

| eave to appeal having been filed, the judgnent,
decree or order agai nst which | eave to appeal has
been sought for, continues to be final, effective
and binding as between the parties. Once | eave to
appeal has been granted, the finality of the

j udgnent, decree or order appeal ed against is put
I n jeopardy though it continues to be binding and
effective between the parties unless it is a
nullity or unless the court nmay pass a specific
order staying or suspending the operation or
execution of the judgnent, decree or order under
chal | enge.

In Kalinga Tubes Ltd. (supra), the Suprenme Court
hel d that when the assessee is follow ng the
nmercantil e system of accounting in the case of
sal es tax payable by the assessee, the liability
to pay sales tax would accrue the nonent the
deal er made sal es, which are subject to sales
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tax. At that stage, the obligation to pay the tax
arises. Raising of dispute in this connection
before the higher authorities would be

irrel evant.

18.1 n Bharat Carbon and Ri bbon Manufacturing Co.
P.Ltd. (supra), the Suprenme Court in facts of the
said case wherein the liability had accrued over
t he accounting period because of the denmand
noti ce i ssued by the Excise Departnent, held that
obligation under the law to pay the excise duty
arose at the stage when demand notice was issued.
Rai sing of the dispute by the assessee by filing
a wit petition for quashing or deduction of the
said liability would not be a ground for hol ding
that that the liability to pay the excise duty as
per the demand notice was not incurred.

19. From the above decisions, the l|egal proposition
that can be culled out is that a judgnent, decree or
order which is subject matter of challenge before
the higher forum continues to be final, effective
and binding as between the parties till such order
Is set aside, unless it is a nullity or unless the
hi gher forum passes a specific order staying or
suspending the operation or execution of the

j udgnent, decree or order under chall enge.

20.Reverting to the facts of the present case, by
the order dated 8.6.1979 passed by the conpetent
authority under section 7 of the SAFEMA, the
subj ect assets stood vested in the Central
Governnent free fromall encunbrances. Such order
continued to be operation till the sanme was set
aside by the Appellate Tribunal for Forfeited
Property on 24.6.1992. Thus, nerely because the
assessee had chall enged the order of forfeiture
before the Appellate Tribunal, the sane woul d not
detract fromthe fact that in view of the order
passed by the conpetent authority under section 7
of the SAFEMA, the assessee stood divested of his
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owner shi p over the subject assets which stood
vested in the Central CGovernnent free fromall
encunbrances. Thus, in the interregnum that is,
fromthe date of passing of the order of
forfeiture, till the sane was set aside, the said
order was in operation and the pendency of the
appeal woul d not reduce the efficacy of such
order. The subject assets, therefore, did not

bel ong to the assessee on the rel evant val uation
dates and could not have been taken into

consi deration while conputing the net weal th of
t he assessee.

A faint attenpt has been made by the |earned
counsel for the appellant to submt that during
the rel evant val uation dates, the order of
forfeiture had been stayed by the higher forum

I n support of such contention, the |earned
counsel had placed reliance upon a comuni cation
dated 6. 11.1992 addressed by the assessee to the
Assi stant Conm ssioner of Wealth Tax. On a
perusal of the said communication, it is apparent
that it is nowhere stated therein that the High
Court had granted interimstay agai nst the order
passed by the conpetent authority under section 7
of the Act. Fromthe facts as energing fromthe
record, it is apparent that against the order
passed by the conpetent authority under the
SAFEMA, the assessee had preferred an appeal
before the Appellate Tribunal for Forfeited
Property. Before the Tribunal, no order staying
t he order passed by the conpetent authority
appears to have been placed on record. Under the
ci rcunst ances, on the basis of above

comruni cati on addressed by the assessee, it is
not possible to accept the say of the |earned
counsel that the order of forfeiture was stayed
during the pendency of the appeal before the
Appel | ate Tri bunal. Mre so because, the

Tribunal, in the inpugned order has specifically
observed that the order of forfeiture remained in
operation till it was set aside by the Appellate

Tribunal for Forfeited Property vide order dated
24.6.1992. As to whether or not the order of the
conpetent authority was stayed during the
pendency of the appeal is a question of fact. The
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above communi cation dated 6.11.1992 is sought to
be brought on record during the course of hearing
of the present appeal w thout any fornal
appl i cation having been nmade in this regard.

Al so, at no point of tine does it appear to have
been contended before the authorities bel ow that
the order of forfeiture was ever stayed at any
poi nt of time. Under the circunstances, the
contention that the order of forfeiture was
stayed during the pendency of the appeal which is
sol ely based on the above communicati on dated
6.11.1992, can be stated only to be rejected.

22. The subm ssion that the matter should be restored
to the Tribunal for the purpose of exam ning as
to whether the order passed by the conpetent
authority was stayed, al so cannot be accepted
I nasmuch as no order has been brought to the
notice of this court whereby the order of
forfeiture had actually been stayed. In the
absence of any specific pleading or supporting
material, nerely on the bare say of the |earned
counsel, which too is not asserted with
certainty, no case has been nade out to remand
the matter to the Tribunal.

23.1n light of the aforesaid discussion, the question
is answered in the affirmative. The Appellate
Tribunal was right in law and facts in hol ding that
the value of silver bars which stood confiscated
under t he Smuggl er s and For ei gn Exchange
Mani pul ators (Forfeiture of Property) Act, 1976
could not be added to the wealth of the assessee
despite the fact that the confiscation order was
subsequently set aside in appeal and the appeal was

pendi ng on the date of val uation.

24. The appeals are accordingly dismssed wth no order
as to costs.
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(Aki | Kureshi, J.)

(Harsha Devani, J.)
(raghu)





