IN THE HIGH COURT OF KARNATAKA
AT BANGALORE

Dated this the 2! day of April, 2012
PRESENT

THE HON'BLE MR JUSTICE D V SHYLENDRA KUMAR
THE HON’BLE MR JUSTICE K GOVINDARAJULU

Income Tax Appeal No. 522 of 2006

BETWEEN:

I THE COMMISSIONEK OF INCOME TAX
CENTRAL CIRCLE, '
C.R. BUILDING, {;UEENS ROAD
BANGALORE.

2. THE INCOME TAX OFF‘C“‘R
WARD-6(22),
C.R. BUILDING, QUEFNS POAD
BANGALORE. : ' . APPELLANTS

[By Sri £ R Indrakumar, Sr. Counsel
. with Sri E I Sanmathi, Adv.]
AND: ' '
M/S SANGMESHWARA ASSOCIATES
191, SANKEY RCAD
“SADASHIVANAGAK .
-BANGALORE. - - RESPONDENT

iBy Sri Ashok A Kulkarni, Adv. for
M/s K R Prasad, Adv.]

. THIS APPEAL IS FILED UNDER SECTION 260A OF THE

INCOME - TAX ACT., 1961 ARISING OUT OF ORDER DATED
29.09.2005 PASSED IN ITA NO. 256/BANG/2002, FOR THE
. ASSESSMENT YEAR 1996-97, PRAYING TO SET ASIDE THE SAID
ORDER OF THE TRIBUNAL AND ETC..
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THIS APPEAL COMING ON FOR HEARING, THIS DAY
SHYLENDRA KUMAR J., DELIVERED THE FOLLOWING:

JUDGMENT

Appeal by the revenue under Section 260A oi" thé' |
Income Tax Act, 1960 [for short, the Aét] directed against .
the affirmation order dated 29-9- AOOS pas sed by the
Income Tax Appellate Tribunal, Bangalf_)re Bench B in
ITA No 256/Bang/2002, dismiss_ing the appeal of the

revenue before the tribunal.

2. The assessee  is a partnership firm and the

assessment year is 19969':?’. ' The assessee had filed its
return disclosing “an “incoine .01'.. T 4,68,340/-. This
ingome had been aisdosed in the original return and the
assessment-.\ﬁa,s completed under Section 143(3) of the

_Act.

3. The assessing officer reopened the assessment,
- particularly as it was found that there was a cash credit
entiy for a sum of ¥ 4,50,000/-, as disclosed in the books

“of “accounts of the assessee and not merely for the

5
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assessment year in question but for the subsequent year

also; that the person in whose name the credit stood

namely Sri Thimme Gowda had pleaded ignorance of any - =

such credit given to the assessee during the course c,f
assessment proceedings of the said Thimme (L}.-cwvdaj It
because of this, the assessing 6’fﬁ¢er iséu.szld -notice for
reopening the concluded assessmerlt and called upon .the
assessee to file a fresh return. In responé}é _td said notice
issued under Section _1'48 of the Act, the ésséssee filed a
fresh return for 'tlhé .Vt_ai'y' ass'cssme'nt yeaf, but indicated

the cash credit of ¥ 4,50,600/-as income of the assessee

in this return. |

4. . The assessing afficer concluded the assessment
based on fh'e return _ﬁled by the assessee in response to
.‘;he ndtice ander II-S(;:ction 148 of the Act. The assessing
I-ofﬁ.cé:r while %_)fdught to tax the original income as
retﬁméd by the assessee and the addition in the return
~filed pursuant to Section 148 notice and therefore the

_ total taxable income was assessed at I 9,18,340/-

Lle
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against the original income as returned by the assessee
viz., ¥ 4,68,340/- and called upon the assessee to pay the
difference in the tax, also directed to issue penalty notice

for levying penalty under Section 271(1)(e) of the Act: .

5.  The assessee offered his explanation in response to
said notice claiming that the ass.es'seeﬁfirrﬁ" '\\Iras.' in ‘the
business of bidding for toddy contraét.é_;- that the said
Thimme Gowda was also in the .same l-ih_e'. ofl business;
that there was some understanding :bet\n}een the two; that
they had exchanged -a-:derr;an.d dr_éft showing the amount
as credit due to éaid Th]rnme ‘Gowda in the books of
accounts of the assessée.l '-b'u_t ﬁevertheiess for buying
peace with the department, the assessee offered the
additiox_la} itlcdme in response to the notice under Section
148 of the Act and .therefore prayed for dropping penalty

proceedings.

'_ 6. Assessee also contended that for the reasons best

kirown to the assessee, if the said Thimme Gowda has

o -
&' //
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refused to confirm credit as indicated in the books of
account of the assessee the assessee could not be held
responsible for the same, as the amount had" been

received by way of demand draft etc.

7.  The assessing officer examir;ed_ the question of levy
penalty under Section 271( 1][(:). of the. "Aét .'in ‘the
background of decided case of Supreme.'(_)-c_}'ur_t indic.:lating
that the assessee had persisted Ithe caéﬁ_ éred'it for the
subsequent assess_mei;t year also, Il b’ut.it was by sheer

chance that this_ was -fét;nd to be not a frue cash credit in

the course of thé asseissr:r-}eﬁt’ _p_roceedings of the said
Thimme Gowda; partica;iaﬂ'y .a_fter the statement of said
person to 1"._he. authority that he had never lent such an
amount td ‘the ‘agsessee, it became necessary for the
.authoﬁ'ties'td 1'6‘.(;\-])(;21’1 the concluded assessment of the
I-a*_ss.essee arnd ‘.:_h.é assessee having offered to pay tax on
the :ca§h Credit as income for the period, only after receipt
of the notice under Section 148 of the Act, thought it

. proper to levy penalty being a situation of furnishing

o
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inaccurate particulars of income, coming within Section

279(1)(c) of the Act.

8.  The assessing officer also felt that in the

circumstance under which the assessee came forward o .

offer the amount as income is ox;ly_ in a.situatiors when
the concluded assessment was reopened ancl flot.ice was
issued to the assessee and therefore it can be pres;ﬁmed
to be a situation of not a vo]ﬁhtary .d-is'cl'osm"e by the
assessee, but blec_;luége 'thaft in tﬁé c.ircumstance the
assessee was left'wiﬂQ': no éhoice _but te offer the amount
as income arid tl'le.reforeiret::-or.déd a finding that there was
no mitigating cil*euhnsta_zicé to justify non-levy of penalty
etc. The pt_ena}ty was in sum of I1,80,000/- being 100%

of the tax amount which was sought to be paid.

9. ™, The  assessee appealed to the commissioner of
income. tax {appeals] and met with success. The
- commissiciier was of the view that when the order of

assessment is under Section 143(3) read with Section 147

-

o /
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of the Act, not much reason was forthcoming for the issue
of notice under Section 148 of the Act; that no details of
the nature of credit of T 4,50,000/- has been discussed;
that the explanation offered by the assessee was not
independently examined; that it was a credit entry in
favour of one Thimme Gowda; that the ratio- of the
decision of the Supreme Court iix the case of SIR
SHADILAL SUGAR & GENERAL MILLS LTD vus
COMMISSIONER OF INCOME TAX [(1987) 168 ITR 705]
was attracted and in: favour of the assessee and therefore

allowed the appeal, set aside the order of penalty.

10. It was now the turn of the revenue to go in appeal
before the tribunal. The tribunal held that the revenue
which has gathered information against the assessee that
too in the formm of sworn statement by said Thimme
Gowda, having not given opportunity to the assessee to
cross-examine the said person, that was a lacunae in the
penalty proceedings and also was of the opinion that the

assessing authority having not recorded his satisfaction

5
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before initiating penalty proceedings was yet another
drawback in the order of levying penalty and therefore R
dismissed the appeal, affirming the order passed-_by tile.l
appellate commissioner. For a geod measuré,_ ‘rhe.
tribunal added that the explanatioﬁ .o{fer-ed' by _thé “
assessee during the course of penélfy proéeﬁ;jdz’ngs-lcar}not
be said to be either untrue or false and tﬁ_erefore also held
that levy of penalty was not warranted. I*_c is zigainst this

order of the tribunal, f;he present appeal by.the revenue.

11. Appeal had been adnﬁtted te examine the following
substantial question of l-aw:_-
“Whether the appel_ldté’ -du_ﬁhorities were right in
holding that the -imposition of penalty by the
assessing authority in exercise of power under
Sec.  271{1)ic) of the IT Act, 1961 is after
- satisfying himself that the non-disclosure of
income warrants imposition of penalty?
-1_2. - We have heérd Sri E R Indrakumar, learned senior

cocunsel appearing for the appellant-revenue and Sri

“Ashok A Kulkarni, learned counsel for the respondent-

. assessee at some length. V’
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13.  Sri Kulkarni has raised a preliminary objection
regarding maintainability of the appeal by pointing out
that in terms of the Board’s circular which has come to be,l
revised from time to time and instruction No 2 oi; ‘.ZOOF;
dated 24-10-2005 governs the present -appsal;- that_far an.’ |
appeal before a high court filed uﬁdé_f Sectioﬁ '260A of_ the
Act, unless the subject matter is above ¥ 4,00,000/-
monetary value, the department shouid notgo in appeal
and therefore the pl‘&Sellt appeal in_respéct -the subject

matter of ¥ 1,80,000;’ 1s not maintainabie.

14. Sri Kulkarni has also placed reliance on the
decision of a Division Bench of this court rendered on 20-

9-2011 in ITA No 907 of 2006, referring to this circular

and- holding that the appeal was not tenable, as the
-subject ‘matter of the appeal was less than the monetary

iimit as perthe circular.

'_ 15.  Sri~E R Indrakumar, learned senior counsel

appearing for the appellant-revenue, on the other hand,
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by drawing out attention to para-3 of the very circular,

reading as under:

) The Board has also decided that in cases

involving substantial question of law of

importance as well as in cases where the same - .

question of law will repeatedly arise, either in

the case concerned or in similar cases, should

be separately considered onr merits “withou

being hindered by the monetary timits. -~
submits that the very circular indicates the decision of
the Board to the effect that in cases invo_i'ving-substantia]
questions of law of im?értance as well as in cases where a
question of law Wﬂl"be recurring from y=ar to year or from
assessee to assessee, such appeals-can be pursued by the
department withcut being hindered by the monetary limit.
Learned senior counsel submits that the present appeal is
or:e such c:ésf:_ and the appellant-revenue was conscious
of the circular and it s only after it was examined. it was
_found that the ¢ 1estion was one of importance, a decision

was taken to pﬁrsue the appeal and therefore neither the

'_ giircular nor the judgment relied upon by the learned

s
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counsel for the respondent-assessee can come in the way

of the present appeal.

16. This court on being satisfied that the .éppea-l.' “
involves one such question admitted the; Iappeal on 1-8;'?’; _
2007.  The circular, assuming it is so, cannot he a
hindrance for the appeal having been pre.sén{ed.' beiore
this court and more so when the appea.t'l_ 1s admittéd by
this court. But even as per th'e.circu}.a-r',_(':.lauée—S does
carve out an exceptjori with r_ega_rd tlo'th(.: embargo placed
on the monetary limit of th'é subjed matter of the appeal.

Therefore, the preiiminary ijec'tion may not hold water.

17. However, before we procéed to take up the appeal
ont merits, :\'7;6: '_wbu.ld like to observe that there appears to
be an .I ihcopgruify in ‘retaining clause-2 of the circular
.ir'elat_ing to an appeal under Section 260A of the Act and
iﬁdi:cating_its limit to be up to ¥ 4,00,000/-, as an appeal
ginder Section 260A can be examined only if it involves a

substantial question of law and not otherwise. Of

$—
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course. it can, at the best, be a guiding factor to the
revenue to be satisfied itself before preferring such
appeals under Section 260A of the Act which de n.ot,
involve substantial questions of law and keep séekingz
opinion of the high court whether a sﬁbstantial question -

of law is involved or otherwise.

18. Be that as it may, this controversy does not in any
way alter the position in this appeal, as the appeal has, in
fact, been admitted on the premise of involving a

substantial question of law.

19. In so far.as the I'I;l-ﬁl'i.t_s of fhe matter is concerned,
submission of Sri E R Indrakumar, learned senior counsel
appearing fér t_hé appellant-revenue is that levy of penalty
undér é?l{_l]{c‘] 0% the Act has been subject matter of a
good nufnber of jdecisions; that there has been a good
n.umber of }egiélative changes made to the section and the
1¢;gis].ative changes have the effect of sustaining a levy of

penaity even when there is no element of mens rea

5
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involved; that the explanation-1 added to Section
271(1)(c) of the Act, particularly explanation-1B, read-iﬂg -

as under:

Explanation 1. - Where in respect of any facts .
material to the computation of the total income
of any person under this Act, - '

XXX

(B) such person. offers an-explanation.
which he is not uble fc subsiantiate and
fails to prove that such explanation is
bona fide and that all the focts relafing to
the same- cnd material to-the computation
of his total income have been disclosed by
then, the wrount added or disallowed in
computing the tcial income of such person as a
result thereof shall, for the purposes of clause
(c) of this sub-section, he -deemed to represent
the income in respect of which particulars have
beerc concealed.”
has in-fact gone to the extent of an income in respect of
-which the assessee 'is unable to come up with a proper
explé,natioﬁ and which explanation is found to be
incorrect at a later stage, and which is also found to be

“net bona fide, is presumed to be a situation of

- concealment; that in the present case, the assessee in

N
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fact had admitted the concealment of true particulars of
income as returned in the original return by filing A
return in response to Section 148 Notice and ha(_i' itseif
offered the amount of ¥ 4,50,000/- which had earlier been..
shown as cash credit, as income and-therefb-re all sucil '
questions may not be much reiév@lce, -palxjficularly_l as

discussed by the appellate comipissioner and- the

tribunal.

20. However, Sri lndrakumar has placed reliance on the

decision of the Su;-)r:eme' Couit .in the case of K P
BMDHUSUD}MNAN :.is CbMSSIONER OF INCOME
TAX [(2001) 251 ;TR 99} and submits that the Supreme
Court had.occasion to. examine the ratio of its earlier
decision in’ SIR SHADILAL SUGAR AND GENERAL
MILLS LTD [Sgpr,ﬁ] and has clearly held that the ratio in
'SIR SHADILAL SUGAR AND GENERAL MILLS LTD
_ [_su;:')raj. does not hold the field any more in view of the

“aimendment to explanation-B as under:
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No express invocation of the Explanation
to section 271 in the notice under section 271
is, in our view, necessary before the provisions
of the Explanation therein are applied. The
High Court at Bombay was, therefore, in error
in the view that it took and the Division Bench
in the impugned judgment was right:

Learned counsel for the assessee then
drew our attention to the judgment of this ccwrr
in Sir Shadilal Sugar and General Mills Lid. v.
CIT [1987] 168 ITR 705. He submitted that the
assessee had agreed to the addifions to his-
income referred to hereirnabove to- buy . peace
and it did not follow therefrom that the amount
that was agreed to be added was concealed
income. That it did noc follow that the amount
agreed to be added was concealed income is
undoubtedly what was laid down by this court
in the case ¢f Sir Shadilal Sugar and General
Mills Ltd. [1987]. 188 ITR- 705 and that,
therefore, the Rcvenue was required to prove
the mens rea of a quasi-criminal offence. But it
was becatise of the view taken in this and
other judgments that the Explanation to section
271 was added. By reason of the addition of
that Explanation, the view taken in this case

- _cartno longer be said to be applicable.

The appeal is, therefore. dismissed with
. Ccosts. '
21. Sri Indrakumar has also placed reliance on the
“decision of the Supreme Court in the case of

- COMMISSIONER OF INCOME TAX vs ONKAR SARAN

b
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AND SONS [(1992) 195 ITR 1(SC)] to submit that while
the law to be made applicable for the levy of penalty ils N
only with reference original return filed and submitted
that mere fact that the assessee filed a return in reSpOﬂSt;
to the notice issued under Section 148 of the-Ac't and on
this occasion chose to disclose thé‘ fme pai‘ti%:ﬁlars of _Ithe
income and assuming that. the asslesément has --béen
concluded based on such return without aLy édditions or
deletions, that will nu_t.' in any -way a_bSo]vé the assessee
from the attract;’loﬁ -ozf | Section 271[1][9] .of the Act and
therefore has sﬁbmittt_ad- that -tl_*le- appellate commissioner
and the tribunal ha,ve--.co.r_nmitféd an error in law in
opining that no pe'nal.ty was le\}iable, as the assessee has
boﬁ_a Jide fi-l.t_ed'_re.tum and had not suppressed any income

in the return pursuant to notice under Section 148.

-22. ~ Reliance is élso placed on a Division Bench decision
of Madras High court in the case of HENRY ISIDORE vs
" COMMISSIONER OF INCOME TAX [(1996) 222 ITR

- 496, Specific attention was drawn to contend that even

’k)/'
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in a situation where the assessee files a revised return
and the court found it was not as though there was rllo
concealment, penalty can be levied and submits that it is.
a fortiori so in a case where a second return is fiied. in..
response to notice issued under Sectién_ 148-0f | th_t—; Acf. '
However, the observation in the dé'cigé’ion to tﬁé effect t_hat
furnishing of incorrect particulars-or ﬁﬁﬁée,alment in .the
subsequent return cannot give cause to.'m't_llt-ip:le levy of
penalty, but penalty C:af.h be only on the Griginal return, as
had been filed b‘j the :éss'ass'iae am:l if it had resulted in

some concealment  and is- what is sought to be

highlighted.

23, Sri indrakumar has also submitted that satisfaction
of the agseééiﬁg officer is clear from the fact that he has
-directéd ,ini’tia.it_ionl- of penalty proceedings while passing
-ord;f:i's purs‘uan_t.fo the notice under Section 148 of the
Act 'and submits that this is sufficient awareness on the

“part of the assessing officer about his satisfaction, as a
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conscious decision is taken for initiation of penalty

proceedings.

24. Sri Ashok A Kulkarni, learned counsel fér the-l .
respondent-assessee, on the other hand, has raised three K
contentions. It is firstly contended that the _assc’s?smént
order with reference to which penalty has beéh ieviéd viz.,
assessment order passed pursuait io t:i‘w _' notice i;sued
under Section 148 of the Act does not m an} ﬁray show
any addition or deleticn of any income to the return or
deletion of dedﬁcﬁuﬁs claimed . and therefore with
reference to the };ang'u:iige:- o;f the statutory provisions,
submits that there_: was ﬁefthét any concealment nor any
inaccurate particulars furnished in the return, which the
assessee had -_ﬁled, though may be pursuant to notice
-issued. under. _Secﬁon 148 of the Act and which was
I-ﬁna._l'ized by the .é,ssessmg officer.  Submission is that
_ penaity is justified only if there is concealment and that
" ébnceahnént is due to either suppression of real income

p

- or.in a case of furnishing of inaccurate particulars.
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25.  Sri Kulkarni has also strongly contended that in the
absence of a clear satisfaction recorded by the assessinlg '
officer, levy of penalty is not justified and in support of _
his submissions, reliance is placed on the judgment ot ’chc:
Delhi High Court in the case of CbMSSIONER OF |
INCOME TAX vs RAM COMRCLAL ENTERPRISE.S
LTD. [(2000) 246 ITR 568&] and a j'@dg:n‘ient of Madhya
Pradesh High Court in the case of COMMISSIONER OF
INCOME TAX vs SURESH CHANDRA MITTAL [(2000)
241 ITR 124] mi_d'mi;; judginent having been upheld by
the Supreme Court m -thf;-.cas_e of COMMISSIONER OF

INCOME TAX vs SURESﬁ CHANDRA MITTAL [(2001)

251 ITR 9] to submit that pénalty is not justified in a
siiﬁatio_n \%rhere.th_e assessee offers an explanation and
unleés-l 'tha.‘_r, ex;ilan’a_fion is proved to be false by the
-ir'evenue én.c_i submits that in the present case, there being
no specific reco.rding of finding as to how the explanation
foered by the assessee is false and on the other hand, the

assessee having indicated that though there was no

%/,/
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concealment on its part more so when the assessee
offered the income to buy peace than to keep litigating
over the matter and that being a bona fide explaratior;.

there was no justification for the levy of penalty.

26. Sri Kulkarni has also draw;i.(_)ur attention to the
fiction created under Section 271(1B) of the A'ctlto ISubmit
that as there was no additioi: of income to the _retun.ll filed
nor any deletion of particulars of deductibhs'. claimed and
on the other hanld,._.thél return h_aviﬁg béen processed on
and on the basis of ‘the '.return_. filed by the assessee,

penalty is not atiracted etc.,

27. On a perusal of séctiﬁﬁ 271(1)(¢) of the Act we find
thzi_t penalﬁz i,lﬁcier Section 271(1)(c) of the Act on the
langﬁég'é of the verv Section is justified only when the
-iasse_sseel has. concealed particulars of his income or is
fﬁrni_shipg inaccurate particulars of such income etc.
Non—diaciusure or concealment may be total, non-

dizclosure or even while disclosing, a lesser amount being
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disclosed can constitute furnishing of inaccurate

particulars.

28. In the instant case, the assessee had filed a.'retum-.l '
and had disclosed the income. However, later | tﬁc
assessee did file another return in regponse to the notice
issued under Section 148 of the Act .a;1d_ m tﬁis return
what had not been shown as inccme eaflief bgt clz;imed
as a cash credit was offered as income. | -’I"hé assessment

was concluded on suchk premises.

29. Judiciai pfon-ouncéments indicate that disclosure of

income pursuant to a search. conducted at the premises

of the assessee or any other place as a sequel to some
de“;lf_elopmer:t.t_ and even if no notice had been issued and
the aissésse_e had not been called upon to file a proper
-ir'eturn. ﬁeverthe}éss, amounts to concealment of income
e\}er} i a _situaﬁon where the assessee had filed such a

~return before receipt of any notice.
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30. We can only say that a return filed pursuant to a
notice under Section 148 of the Act for reopening of a
concluded assessment stands on a much higher pe'dest.all
and the fact that an assessment pursuant to 1-1r_)ticeu
issued under Section 148 results in a -higher tclx liabiiit'y -
is obviously a situation where it can be fee.lj(l:lil.y i-gferrtv;d
that the assessee had not fumished fall éarticular:—; of his
correct or true income and therefore reopening became

necessary.

31. Itis not as thOL.gH m the pr.ﬂsent case, subsequent
return was filed 'vo.]urii.ta.s;ily;- b;ut o_nly upon issue ol notice
under Section 148 of th_é Act. ) We are of the clear view
that a situation of “this mnature clearly attracts the
proir‘isi-ops .o'f Section _271(1][(‘.) of the Act. Even judicial
.decisidns :;—ire. ais-o.to the same effect. particularly as
-opi.néd by “the .Supl'enie Court in the cases of K P
MDWSUDMNAN [supra] and ONKAR SARAN AND

 SONS [supra] and in the decision rendered by the Madras

é///
H

- Highk Court in the case of HENRY ISIDORE [supral.
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32. The decisions referred and relied upon by Sri
Kulkarni, learned counsel for the respondent-assessee db
not advance the case of the assessce in the present case.
as the mere fact that the assessee comes up with -an.
explanation that the income he has offered is ()111y_‘_r,(; buy
peace and not a suppression nor cl‘,o;n_'t‘ealm-enlt',' but orz_lthe
other hand a clear case of admissioﬁ 'éf"not fumisﬁing

true or correct income earlier.

33. We are also oi the yiev\_f- that the principles relating
to offering the pf:I'ISOI"-l' \‘iv":_]osle statement the revenue or the
assessing officer had 'rec.‘or(.:-ied for cross examination will
arise only wheré the maﬁéf lS contested etc.  With the
assessee itself having admifted that cash credit entry is
an 'incor_lne,. gomg back from that saying that it was only to
‘buy péace is nor in-our considered opinion, an acceptable
-explémation' to %av that it is not an income. There is
distinction -between an amount being brought to tax as
.' if;come and an assessee offering that as an income to buy

-_peace etc. [t may be an explanation for the carlier
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default. but it cannot detract from the fact that amount
has been assessed as income and but for the reopening of
the assessment proceedings, the amount would™have.

escaped assessment and tax.

34. We cannot also avoid to ~observing  that the
proceedings for reopening the assessment 15 ﬁedged". by
time limits and the revenue cannot invoi{e-i_‘lt at any .i)oint
of time and under any ,Circumatahce. _Ii’- it is so invoked
within the limits Iof_lla\'f;, t_.he pon_seq:uenc.t;s follow and we
are of the opinion that no bremiu_fn can be placed on the
conduct of the a-ss;zssee-.in a S.it'l.:a_tion where the assessee
had not funlished_tme aln(li"cét_-rect particulars of income
earlier and.therefore a situation arose for levy of penalty

and also justifies the levy of penalty.

35 In s0 far as the argument relates to non-recording of
satisfaction.for ievy of penalty by the assessing officer and
the-decisi(.)n relied upon by Sri Kulkarni in this regard is
éor:cemed, we are of the view that the assessing officer

“.showing his awareness about the need and necessity to

3
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initiate penalty proceedings is sufficient satisfaction as
indicated in the order of assessment leading to pena.Itlyl '
proceedings. Penalty proceedings are indepénden‘t
proceedings and the order should justify itself and no{‘.
merely on an earlier satisfaction. Therétb_re, we opiqe t_hé,t '
the awareness shown by the assé‘sls_'i'ng ofﬁcéf-about the
need to initiate penalty proceedingsl i's-._a.good en-oﬁgh

satisfaction on the part of the assessing cfficer.

36. In a situaticr: where *_L'he.asseSsee- admits that a

return which had been filed earlier-did not disclose a true

or full income, which i‘s-if_he.-cas'e in‘the present situation,
does not warrant proof of 5ﬁra'f;n on the revenue to prove
things, as -i_t-is well settled legal principle that any proof
and mapnéf'of _ preof-are all not required when there is an
-admiséion. - _ Proof is required where it becomes a
-conténtious' iss:u.é and person asserting is required to
_ make good his version. But in a situation where it is not
“contested, but  admitted. production of proof is not

- necessary nor warranted in law.
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37. In this view of the matter, we are of the opinion that
both the appellate commissioner and the tribunal erred.i;ﬂ |
setting aside the order of the assessing officer 'Ifrvying- _
penalty, by adverting to irrelevant -grounds and on

untenable reasoning.

38. The decisions relied upon also did _no’.[' f'larther ‘the
case of the assessee and thercfore we :;llo_lm_r this a’;lljpeal
and set aside the order of the tfibunal_bﬁén‘s.ﬁering the
question in favour éf _the ) revenue  and against the

assesseece.

39. Appeal aillowed and the @rdei‘ of the assessing officer

restored.

'sd/-
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