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ORDER 
 
PER D.KARUNAKARA RAO, AM: 
 

 This appeal by the assessee is directed against the order of the Commissioner 

of Income tax (A)-II, Pune dated 07/01/2005 for the assessment year 2001-02. 

 

2. During the proceedings before us and at the very outset, the assessee filed a 

chart containing groundwise analysis.  In the chart, assessee referred to respective 

para nos. from the orders of the Revenue and the comments  furnished on each of 

the ground raised in the appeal.    Further, the counsel mentioned grounds 1 (a), 

1(b), 3, 5(c), are not pressed. Considering the same, we proceed to dismiss the 

same as not pressed.  

 

3.  Ground 2 relates to reclassification of ‘Plant & Machinery’ as Furniture. The 

ground reads as follows. 

“2. The CIT(A) erred in holding that addition to the ‘Fixed Assets’ amounting 
to Rs.19,43,791/- being cost of ‘Stools, Tables, Stainless Steal racks, SS 
cupboards, SS trolleys, SS trays etc (located in Factory premises) is not part 
of ‘Plant and Machinery’ and thereby confirming the depreciation allowance 
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thereon @ 10% (i.e. the rate applicable  to furniture and fixtures) instead of 
allowing the same @ 25%(applicable to Plant & Machinery)” 
 

4. In connection with the above ground the assessee submitted that the 

assessee engaged in the manufacture of the chemicals and vaccines and for this, the 

assessee has laboratories. Assessee purchased Stools, Tables, Stainless Steel racks, 

SS cupboards, SS trolleys, SS trays etc as part of the Plant and Machinery amounting 

to Rs.19,43,791/- and claimed depreciation as per the rates applicable to the Plant 

and Machinery. During the assessment proceedings, AO held that they are not plant 

and Machinery and considered them as ‘furniture’ and granted the depreciation as 

per the rates applicable to the ‘furniture. The CIT(A) confirmed the view point of the 

AO. Aggrieved with the same the assessee is in appeal before us. During the 

proceedings, the assessee filed the following written submission in the form of a 

written note and the same reads as follows. 

“The assessee relies on the decision of Mumbai High Court in case of CIT Vs. 
Parke Davis 214 ITR 587 (page no. 9-11 of paper book no.20) wherein it is 
held that plant means & includes apparatus (fan) used by a businessman for 
carrying on his business; it is not confined to the apparatus used for mechanical 
operations or processes.  
The assessee also relied on the decision of Karnataka High Court in case of 

Hindustan Aeronautics Ltd Vs CIT 206 ITR 338 (page no.12-15 of paper 
book no.2) wherein it is held that for determining what constitutes plant the 
‘functional test’  & not merely the ‘amenities test’ has to be applied.   Thus 
bins, rack & shelves kept in workshop constituted P & M. 
List of assets reclassified from P & M to Furniture is enclosed at page 1-8 of 

the Paper Book No.-2.” 
 

5. In this regard, Sri Hareswar Sharma, Ld DR for the revenue argued stating 

that the cited decisions a distinguishable on facts.  Referring to the Karnataka High 

Court’s judgment, Ld DR mentioned that the said judgment was decided in the 

context of Bins, Racks and Shelves, which are held to be tools of the trade and were 

treated as plant. As per the DR, the impunged laboratory tools are not specially 

designed and integrated with the plant and therefore, they are not having the 

character of tools of the trade. Ld DR prays for the dismissal of the claims of the 

assessee and confirm the decision of the CIT(A) on this issue. 
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6. We have heard the parties and perused the orders of the revenue.  The 

jurisdictional High Court’s judgment in the case of Park Devis, supra, is clear on the 

issue that the ‘functional test’ has to be applied in deciding if a particular tool 

constitutes plant and machinery or the furniture.  Karnataka High Court in case of 

Hindustan Aeronautics Ltd, supra also decided the issue adopting the same logic. 

Therefore, we need to adopt the same ‘functional test’ to decide if the impugned 

items ie Stools, Tables, Stainless Steel racks, SS cupboards, SS trolleys, SS trays etc 

constitutes ‘plant & machinery’ for the purpose of deciding the applicable rate of 

depreciation. The perusal of the orders of the revenue revealed that they have not 

applied the functional test to each of the disputed items. In a sweeping statement, 

the AO mentioned that the ‘furniture items like stools, chairs, tables, racks, trolleys 

etc’ used in the factory cannot be categorized as plant and machinery as they fail 

even on the ‘functional test’. There is no discussion in the orders on the details of 

the said test. In our opinion, the functional test implies if the said items are 

necessary for the production of the product in the laboratory premises. In other 

words, if the Stools, Tables, Stainless Steel racks, SS cupboards, SS trolleys, SS trays 

etc are required for the laboratory purpose ie for the purpose of production or 

processing of the chemical tests in the laboratory premises leading to the production 

of the stocks, they must be categorized as plant and machinery. The impugned 

items like the case of ‘fan’ held as plant and machinery by the Jurisdictional High 

Court in the case of Park Davis, supra have both factory and office functions 

depending on the place of use and the employees using them. If the scientist or 

lab technicians have used the impugned chairs or stools or racks or trays as part 

of the production of the vaccines in the factory premises, they must be construed as 

‘plant’ as held in the case of Park Davis on the dispute relating to ‘fan’ and the 

applicable rate of depreciation. As argued by the Ld DR, the special design is an 

irrelevant factor as the same item can be used for multiple functions. Therefore, the 

use of the item for the function of production related function at the place of 

laboratory must be decides its block ie Plant & machinery or the furniture. It is the 

not the case of the revenue that they were not used for the function of the 

production of the vaccines. In our opinion, the revenue authorities have carried 
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away more by the nomenclature rather than the functions of the impugned items. 

Therefore, considering the set principle of functional test advocated by the 

jurisdictional High Court cited above, we are of the opinion the assessee must win 

on this issue. Accordingly, ground 2 raised in the appeal of the assessee are 

allowed. 

 

7. Ground 3 is not pressed as discussed in the preceding paragraphs and 

therefore, the same is dismissed as no pressed without going into the merits of it. 

8. Ground 4 relates to the issue of claim depreciation on ‘intangible Asset’ 

being non-compete fee. Relevant grounds read as under: 

 “4(a)Depreciation on ‘Intangible Asset’ being non-compete fees:   
The CIT(A) erred in denying depreciation on ‘Intangible Asset’ (being 
non-compete fees) acquired from the amalgamating company  (on 
amalgamation ) on the written down value of Rs.2,10,00,000/- @ 25%. 

4(b) The CIT (A) erred in disregarding the decision of the ‘Assessing Officer’ 
of the Amalgamating Company (i.e. TVL) to treat the gross amount of 
non-compete fees (i.e. Rs.2.4cr) represents an ‘Intangible Asset’ & 
therefore eligible for depreciation. “ 

 

9. Relevant facts emanating from the documents available before us, are that 

the intangible asset in question relates to ‘non compete fee’.  This issue has genesis 

in another company named Transgene Vaccines Ltd (in short ‘TVL’), which is 

founded by Dr K K Rao. Assessee acquired by way of amalgamation the TVL during 

the year.  During the assessment proceedings, while studying the details of the said 

acquired company- TVL, the present AO of this assessee noticed that a sum of Rs 

2.4 crores was paid by the TVL to Sri Rao as non compete fee for the AY 2000-01 

and the same was debited to its P & L account as an allowable expenditure.  The 

current AO also noted that the said issue was the subject matter of the scrutiny 

assessment in the case of  M/s TVL by the then AO at Andhra Pradesh and the said 

amount was held by the revenue as a ‘capital expenditure’ and depreciation @ 30% 

was allowed on the said capital asset. The matter reached finality on this issue as 

stated by the Ld counsel at Bar before us. This issue is relevant for the AY 2000-01 

and the assessee acquired by way of amalgamation, the said TCL Company for 

the year under consideration ie AY 2001-02 as a going concern with the revenue’s 
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stand that the impugned non compete fee of Rs 2.1 cr (non compete fee of Rs 2.4 cr 

– Rs 30 lakhs of depreciation claim thereon for that year) is the depreciable 

intangible asset.  

 
10. In the factual matrix of the above, the parties in the litigation made various 

submissions. The then CIT DR filed written submission dated  30.7.2008 with the 

limited objection that the ‘non compete fee’ is not eligible for depreciation vide para 

4 to 7 of the note. The summary is given in para 7 of the note and the same read as 

under: 

7. Therefore, the CIT(A) was correct in holding that there is no provision in 
the Act and Rules for allowing depreciation on Capital expenditure incurred on 
non-compete Fees.(Para 8.3, page 8-9 of CIT(A)’s order). 
 

 In this regard, the revenue is of the opinion that the said capital asset is not a 

‘depreciable’ one and therefore, depreciation is not allowable u/s 32 of the Act. 

Revenue have power to withdraw the claim of the assessee, which is under 

consideration, when the grant of depreciation in the status of M/s TVL by the then 

AO is not in accordance with the law.  

Per contra, the assessee’s submissions in nutshell are that (i) it is the decision 

of the revenue to treat the said ’non-compete fee’ as the ‘capital expenditure’ and to 

grant ‘depreciation’ on the same for the AY 2000-01 and in effect it already entered 

the ‘block of assets’ in the AY 2000-01 by virtue of the thrusting by the AO.  In such 

circumstances, the AO cannot disturb the same in the AY 2001-02, while the 

depreciation was granted and remain undisturbed for the preceding AY; How can 

revenue take two divergent decision on the same facts for the AY 2000-01 & 20001-

02? (ii) as such the such non compete fee payments constitutes a ‘commercial 

rights’ within the meaning of the provisions of section 32 of the Income tax Act. 

The relevant portions of the written submission of the assessee filed before us are 

reproduced as under. 

 “…… An attempt was made by CIT Pune to withdraw this depreciation but the ITAT 
by its order in ITA No. 1127/PN/2005 quashed the order of the CIT for A.Y. 2000-01.  The 
MA filed by the department was also dismissed by the ITAT by its order in MA No. 
66/PN/2008.  The department had not gone to the High Court against this order of the 
ITAT………. 
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 Thus the issue of grant of depreciation on payment made to Dr. K.K. Rao, in the year 
of its acquisition, has become final and cannot be questioned in any subsequent year 
withdrawing the same in the initial year.  
 Under section 43(6)(ii) read with 43(6)(i)(A) ‘written down value’ of a block of assets 
has been defined to include ‘increase by the actual cost of any asset falling within the block, 
acquired during the previous year’.  Thus entry of an asset into a ‘block of assets’ happens 
only in the year in which it is acquired.  Such entry cannot be questioned in any subsequent 
year. In the present case the impugned intangible asset was acquired in the previous year 
relevant to AY 2000-01 and has thus entered the block in that year. 
 Secondly, in terms of 43(6)(i)(B) for the purposes of computing written down value, 
exist from a block of assets happens only when an asset is sold, discarded or 
demolished.For our said view we rely on the decision of Swati synthetics Vs. ITO 38 SOT 
208 (MUM). Neither of this has happened in the present case so as to deny depreciation. 
 Explanation 2 to section 43(6) provides for the manner of computing written down 
value of a block in case where the block is transferred by the amalgamating company to the 
amalgamated company.  It provides that the written down value of the block in the case of 
the amalgamating company will be the written down value in the case of the amalgamated 
company.Here again there is no scope for existing from the block of assets transferred by 
the amalgamating company (TVL) to the amalgamated company Serum). 
 Without prejudice to the factual position that the AO has not held the payment to 
be in the nature of non compete fees, we would like to refer to the decision of the Madras 
Bench of the Tribunal in the case of REAL IMAGE TECH (P) LTD (120 TTJ 983) where 
it has been held that payment made under a non-compete agreement was capital 
expenditure and entitled to depreciation as in intangible asset.  The Bench applied 
the decision of the Mumbai Tribunal in the case of TECHNO SHARES AND STOCK LTD  (101 
TTJ 349) (BOM) (depreciation on stock exchange membership card) which was confirmed by 
the Supreme Court in 327 ITR 323.  
 

11. From the above it is evident, so long as the ‘non Compete fee’ in question is a 

‘capital expenditure, the same is entitled for depreciation as held by the Apex Court in the 

case of Techno Shares and Stock Ltd,  supra. The above submission were made before 

the first appellate authority. But the CIT(A) never bothered to pass proper order 

attending to the above submissions of the assessee. Eventually, CIT(A) rejected the 

same for the reasons discussion para 8.3 of his order and relevant portions are as 

under: 

“….The submissions have been considered.  The nature of payment, i.e. payment 
made t eliminate competition to ward off completion, constitutes capital 
expenditure.  Reliance in this regard is placed on the decision   in CIT Vs. Coal 
Shipments (P) Ltd. 82 ITR 902 (SC), Orissa Road Transport Company Vs. CIT 75 
ITR 126 (Orissa),  Tamil Nadu Dairy  Development Corporation Vs. CIT 239 ITR 
142 (Mad), Gujarat Mineral Development Corporation Ltd. Vs. CIT.  Therefore there 
is no denial of the fact that the non-compete fees paid b the appellant is a capital 
expenditure.  The issue here is about allowability of the depreciation on non-
compete fees, which the appellant has claimed that it now formed part of block of 
assets.  Merely because in the earlier year the A.O had disallowed the claim of the 

www.taxguru.in



7 

ITA No.948/PN/2005 
Assessment Year:2001-02 

Serum Institute of India Ltd. 

appellant of the non-compete expenditure as revenue expenditure and had held it 
as capital expenditure and had wrongly allowed depreciation on this amount, it 
does not become binding on the A.O to hold the same view in the subsequent year 
and continue with the error which was perpetuated in the earlier years.   

Each year is a self contained unit and it is the duty of the AO to determine 
what in his opinion would be the correct income of that year. Reliance is placed on 
the decision of the CIT vs British Paints India Ltd 188 ITR 44 sc. The AO is not 
barred from not allowing depreciation on any capital asset included in the block of 
assets on which depreciation is not allowable as per the Income Tax Rules. The 
expenditure on compete fees is a capital expenditure and at the same time 
it is neither a part of the building, furniture and plant and machinery. There is no 
provision in the Income tax Act and Income tax Rules for allowing depreciation on 
capital expenditure incurred on non-compete fees. The claim of the appellant is 
therefore rejected.” 
 

12. Thus, as cab be seen from above, the CIT(A) has merely mentioned that the 

‘non compete fee is a capital expenditure and not that type of building, furniture and 

plant and machinery. CIT(A) is simply ignorant of the law that that the depreciation 

is allowable on the capital assets of intangible nature too with effect from 1.4.1999 

and the AY under consideration is AY 2001-02. It is not known as to why the cited 

decision of the Chennai Bench, ITAT in the case  of  Real Image Tech (P) Ltd (120 

TTJ 983). We find the said undisturbed decision is straight on the issue under consideration 

and it is relevant for the proposition that payment made under a non-compete agreement 

was capital expenditure and entitled to depreciation as in intangible asset.  It is not 

case of the revenue there exists any other decision contrary to that of Real Image Tech (P) 

Ltd (supra).  

 
13. Therefore, the limited disputed for adjudication before us relates to if the 

capital expenditure by way of ‘non compete fee’ in question is an ‘intangible asset’ 

and if the same is depreciable asset for the benefits u/s 32 of the Act. There is no 

dispute on the capital nature of the impugned ‘non compete fee’ in view of the 

reported judgment of the Supreme Court in case of Guffic Chem (P.) Ltd. v. CIT 

[2011] 332 ITR 602/198 Taxman 78/10 Taxmann.com 105, which is adopted in the 

judgment in the case of Hari Shankar Bhartia [2011] 15 taxmann.com 113 

(Calcutta). In any case, both the parties accepted the fact that the said fee is capital 

in nature. On going through the facts, arguments, submissions, documents available 

before us and the orders of the revenue, we find the issue is squarely covered by 
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the decision of the Chennai Bench of the ITAT in the case of Real Image Tech (P) Ltd 

(supra).  It is our endeavor to make this order self contained and therefore, we reproduce 

the relevant HELD portions of the said decision and the same read as under.  

Held:  When a businessman pays money to another businessman for 
restraining the other businessman from competing with the assessee, he 
gets a vested right which can be enforced under law and without that the other 
businessman can compete with the first businessman.  When by payment of non-
compete fee, the businessman gets his right what he is practically getting 
is kind of monopoly to run his business without bothering about the 
competition.  It is just like separating big plant from other plants affecting the 
growth of the big plant. Generally, non-compete fee is paid for a definite 
period which in this case is five years.  The idea is that by that time, the 
business would stand firmly on its own footing and can sustain later on.  This clearly 
shows that the commercial right comes into existence whenever the assessee 
makes payment for non-compete fee.  Now, the second question is whether such 
right can be termed as “or any other business or commercial rights of 
similar nature” for construing the same as “intangible asset”.  Here, the 
doctrine of ejusdem generis would come into operation.  The term “or any other 
business or commercial rights of similar nature” has to be interpreted in such a way 
that it would have some similarities as other assets mentioned in cl. (b) of Expln. 3. 
The other assets mentioned are knowhow, patents, copyrights, trademarks, licenses, 
franchises, etc. In all these cases no physical asset comes into possession of the 
assessee. What comes in is only a right to carry on the business smoothly and 
successfully and therefore even the right obtained by way of non-compete 
commercial rights of similar nature” because after obtaining non-compete right, the 
assessee can develop and run his business without bothering about the competition. 
The right acquired by payment of non-compete fee is definitely intangible asset.  
Moreover, this right (asset) will evaporate over a period of time of five years in this 
case because after that the protection of non-competition will not be available to the 
assessee. This means, this right is subject to wear and tear by the passage of time, 
in the sense, that after the lapse of a definite period of five years, this asset will not 
be available to the assessee and, therefore, this asset must be held to be 
subject to depreciation.  Assessee would be entitled to depreciation in respect of 
non-compete fee which is in the nature of intangible asset.  

 

14.  From the above, it is vivid that the, by payment of non compete fee to 

another person to reduce the business or commercial competition for a period, the 

assessee acquires a right and it is a capital asset, which is a business or a 

commercial right as held by the above said decision of the Tribunal-Chennai Bench. 

Such rights are intangible ones and they are covered by the provisions of clause (ii) 

of section 32(1) of the Act relating ‘Depreciation’. The said provisions w e f 1.4.1999 

read as follows. 

 “ 32. (1) In respect of depreciation of- 
(i)…. 
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(ii) know-how, patents, copyrights, trade marks, licences, franchises or any 
other business or commercial rights of similar nature, being intangible 
assets acquired on or after the 1st April, 1998 ……… 

 
15. The said right is acquired undisputedly after the 1.4.1998 and there is no 

dispute on this fact.  In such circumstances, without going into other aspects of the 

submission relating to segregating an asset from the  ‘block of assets’ for purpose of 

denial of depreciation on such asset, which is of course is a settled proposition 

against the revenue, in our opinion, the assessee must win on this issue in view of 

the cited ratio in the case of  Real Image Tech (P) Ltd (supra). Further, it is a settled 

issue that the non compete fee is intangible  and depreciable asset as held by the 

cited supreme court’s judgments, which are discussed in the preceding paragraphs. 

On both the counts, the arguments of the revenue are dismissed. Accordingly, the 

grounds raised in the appeal of the assessee are decided in favour of the 

assessee.  

 

16. Ground 5(a) relates to reducing Sales tax refund from business profits 

while computing deduction U/s.80HHC of the Act: Assessee received the sales tax 

refund amounting to Rs 45,34,126/- and considered the same as eligible ‘profits of 

the business’ for the purpose of calculating the deduction u/s 80HHC of the Act. AO 

did not allow the said method of computation for arriving at the allowable deduction. 

In the process, the AO/CIT(A) rejected the assessee’s explanation that the said 

refund receipt constitutes the ‘operational income of the company. That is how the 

matter travelled to the precincts of this Tribunal. Before us, Ld Counsel for the 

assessee submitted that the refund of sales tax arises mainly on account of 

determination, at the time of sales tax assessment, of a higher amount of sales tax 

set off. This set off is in respect of purchase tax paid on purchases and thus reduces 

the incidence of such purchase tax, which tax forms part of the purchase price of 

raw materials etc. and has therefore gone to reduce the business profits in the first 

place. Recoupment of part of the purchase cost should form part of the profits of the 

business for the purpose of section 80HHC. Further, it was submitted that the issue 

under consideration was already adjudicated by this Tribunal in the assessee’s own 

case for the earlier AYs. On the other hand, Ld DR for the revenue relied on the 
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orders of the revenue, which were decided based on the judgment in the cases of 

CIT vs K K Doshi & Co 245 ITR 849 for the proposition that the ‘profits of business’ 

should be those receipts which had direct nexus to the export activities.  

 
17. We have heard the parties and find the issue under consideration has reached 

finality at the level of the Tribunal and the issue of exclusion of excise duty and sales 

tax collected has been allowed by the learned CIT(A) and Department’s appeal 

against the said decision of the CIT(A) has been dismissed by the ITAT Pune.  

Assessee is directed to file relevant copies of the orders in this regard for the perusal 

of the AO at the time recomputation of allowable deduction u/s 80HHC of the Act. 

Therefore, the ground 5(a) has to be allowed in favour of the assessee. However, 

the assessee is directed to filed relevant copies of the orders of both CIT(A) and the 

Tribunal referred to above before the AO for giving effect to the said binding order 

of the Tribunal at the time of recomputation of the allowable deduction u/s 80HHC 

of the Act. Accordingly, AO shall grant relief in this regard and thus, the ground 5(a) 

is allowed. 

 

18. Ground 5(b) relates to reducing interest income from business 

profits while computing  deduction u/s.80HHC of the Act. During the 

proceedings before, Ld counsel for the assessee mentioned that the CIT(A) 

erred in confirming the reduction of  interest income amounting to Rs.3,57,54,581/- 

as per Explanation  “baa” of section 80HHC by ignoring appellant’s contention that 

such action is unwarranted since interest paid ( i.e.9,59,82,804/-) exceeds interest 

earned (i.e. Rs.3,57,54,581/-). Ld counsel mentioned that the assessee deserves the 

benefits of netting off of the interest expenditure against the interest receipts.  In 

this regard, the assessee relies on the decision of Kolkata ITAT in case of Hindustan 

Gum & Chemicals Ltd Vs. ITO -23 SOT 143 wherein it is held that where interest 

income is treated as business income, the interest receipts have to be dealt with in 

terms of clause (baa) of the Explanation to Sec.80HHC of the Act is the net interest.  

Per contra, Ld DR for the revenue mentioned that jurisdictional and binding High 

Court’s judgment in the case of the Asian Star Co Ltd 326 ITR 0056 (Bom) for the 

preposition that the gross interest and not net interest is to be taken into account for 
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computing deduction u/s. 80HHC of the Act. Considering the above cited judgment, 

we are of the opinion, the issue should be set aside the files of the AO to give 

effect the said judgment and decide the issue afresh after considering the 

arguments of the assessee. Accordingly, the ground 5(b) is set aside. 

19. Ground 5(c) relates to the set off of the unabsorbed depreciation of earlier 

AYs of TVL. At the outset, Ld Counsel mentioned that the said ground is not pressed. 

Accordingly, the same is dismissed as not pressed. 

 

20. Ground 5(d) relates to reducing from the Profit eligible for deduction u/s. 

80-HHC a sum of Rs.6,40,80,683/- being deduction u/s.80-HHC of the Act a sum of 

Rs.6,40,80,683/- being deduction u/s. 80-IA of the Act. During the proceedings 

before us, referring to the additional ground, Ld counsel mentioned that the said 

additional ground inter alia raises two related issues viz. (i) that the deduction 

claimed by the assessee under Section 80 IA Rs. 6,44,91,533/- be not excluded from 

the profits of the business at the time of applying the formula and computing 

deduction under Section 80 HHC in the light of the judgment of jurisdictional 

Bombay High Court in the case of Associated Capsules (332 ITR 42)(SC). This 

issue is covered in favour of the assessee in the light of the jurisdictional Bombay 

High Court decision cited (supra) and (ii) that Excise Duty collected Rs. 1,01,800/- 

and Sales Tax collected Rs. 1,77,85,482/- be excluded from the total turnover of the 

business of the assessee for the purpose of computing deduction u/s 80 HHC. This 

issue is also covered by the judgment of Hon’ble Supreme Court in the case of 

Laxmi Machine Works (290 ITR 667). Further, he mentioned that both A.O. and 

CIT Appeals did not allow the claim of the assessee for exclusion of the amount 

quantified for deduction u/s 80 IA from the profits of business for the purpose of 

computation of deduction u/s 80 HHC.  Per contra, Ld DR for the revenue fairly 

relied on the orders of the revenue without conceding the point. On hearing both 

parties, we are of the opinion that the issue under consideration is now settled and 

therefore, we direct the AO to grant relief. Accordingly, ground 5(d) as modified is 

allowed in view of the said binding judgments.  
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21. Ground no.5(e) originally raised before us relates to the allowability of 

deduction u/s.80HHC of the Act on the Export turnover of the assessee including the 

export sales of the EOU Unit of the Assessee.  Assessee revised the above 

ground and numbered the same as ground 6. Of course, this issue is raised for the 

first time before us and not before the authorities below in view of the subsequent 

and binding judicial pronouncements relating to the provisions of section 10B of the 

Act. Therefore, there is need for delving into certain facts and the same is discussed 

in the succeeding paragraphs of this order. 

 

Briefly, stated the facts of the case and issue under consideration are that the 

assessee has two units namely EOU unit and DTA unit and both units have domestic 

as well as export turnover.  While the EOU unit is entitled for deduction u/s.10B of 

the Act, the DTA unit is entitled for deduction u/s.80IA of the Act.  Further, DTA unit 

is eligible for deduction u/s 80HHC of the Act on its export profit.   At the time of 

filing of original return of income assessee filed the audit certificates as required for 

the purpose of section 10B and Sec. 80HHC of the Act. In the original return, while 

computing the deduction u/s 80HHC, the assessee did not compute the same after 

including the eligible profits, Export Turnover and total Turnover of the EOU unit in 

the profits of business, Export Turnover and total Turnover of the business of the 

assessee for a couple of reasons, namely (i) the amendment w e f 1.4.2001 by way 

of substitution of section 10B of the Act containing the expressions of ‘deduction’ in 

it and (ii) the judgment of the Hon’ble High Court judgment  in the case of 

Hindustan Unilever Ltd 325 IT 102 which declared that the provisions of section 

10B of the Act are deduction provisions and not of exemption.   

 

22. For the first time vide letter dated 26/02/2009, assessee modified the said 

ground no.5(e) (renumbered as 6 in the said letter) and the modified ground with 

reference of ‘inclusion of the export sales of EOU unit’ reads as under  

“CIT(A) ought to have held on facts before him that the export sales of EOU 
should have been included in the export turnover of the assessee company 
while computing the deduction u/s.80HHC.” 
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23. Subsequently, the said additional ground was further modified vide letter 

dated 30/04/2011 with special reference to the ‘inclusion of profit of the EOU 

unit’ and the said ground read as under: 

 “on the facts and circumstances of the case and in law, for the purposes of 
Explanation (baa)  to 80HHC, profits of the business should include profits 
derived by the 100% EOU notwithstanding the fact that such profits are to 
be deducted from the total income of the assessee in terms of section 10B of 
the act” 

 

24. However, this ground is subsequently and orally given up by the assessee on 

considering the application of the provisions of section 80IA(9) of the Act ie total 

allowable deductions u/s 10b, 80IA and 80HHC exceeded the   profits of the 

assessee specified in the said provisions of section 80IA(9).  Therefore, the 

additional ground that is remained for adjudication on admission and merits, by the 

time the matter was heard before us, relates to the inclusion of export turnover of 

the 10B unit or EOU unit in the export turnover of the business of the assessee for 

the purpose of computed the allowable deduction u/s.80HHC of the Act. Thus, the 

raising of the said additional grounds has genesis in the new section 10B and the 

binding judgment in the case of Hindustan Unilever Ltd (supra). Now, we shall 

examine if the said additional grounds is qualified to be admitted for adjudication or 

otherwise. 

 

Admission of the Additional Ground: 

25. Ground 5(e), which is subsequently renumbered as ground 6, was admittedly 

raised for the first time before us vide the Form no 36.  In support, From No 10CCAC 

along with Annexures was filed for the first time before us. As per the assessee the 

additional ground is legal in nature and therefore the additional ground can be 

raised and admitted by the Tribunal.  In this regard, the Learned Counsel relied on 

various citations National Thermal Power CO.Ltd. Vs. CIT 229 383 (SC), Jute 

Corporation Of India Ltd. Vs. CIT (1991)187 ITR 688  and  Goetze (India) Ltd. Vs. 

CIT 284 ITR 383(SC). Taking shelter of these citations,  Ld Counsel for the assessee 

submitted that the adjudication of this ground does not call for any investigation into 

the facts as the required facts relate to the figures relating to profits of the EOU unit, 
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export turnover and Total turnover of the said unit and those of the export business 

of the assessee, which are already available on the records of the authorities below.  

He also mentioned that the said facts are duly certified by the auditors while 

computing the deduction u/s.10B of the Act. The adjudication of the additional 

ground merely involves the inclusion of the export turnover & Total Turnover of the 

EOU unit in the export turnover & Total turnover of the assessee for the purpose of 

computing the deduction u/s.80HHC of the Act.  The relevant revised Form 

No.10CCAC were already filed before the Tribunal along with the additional ground 

and the figures that appeared in the revised Form are mere consolidation of the 

figures of both EOU and DTI units of the assessee.   Referring to the reasons for not 

raised in the ground before the authorities below the assessee mentioned that the 

assessee was under bona fide belief that the provisions of section u/s.10B of the Act 

are exemption provisions in nature and in such case, the profits of the EOU unit shall 

not enter the computation of income at all.   However, there is now finality on the 

nature of the provisions of section 10B of the Act vide the binding judgment of 

jurisdictional High court of Bombay in the case of Hindustan Unilever Ltd., Vs. 

Deputy Commissioner of Income Tax & Another, 325 ITR 102 (Bom) for the 

proposition that after the amendment by the Finance Act, 2000 and with effect from 

1.4.2001, notwithstanding the fact that it continues to be located in Chapter III and 

not located in Chapter VIA of the Income Tax Act, 1961, section 10B of the Act is 

‘deduction’ provisions and they are no longer the exemption provisions for A.Y.2001-

02 onwards. These provisions of section 10B provide for 100% deduction of profits 

of the EOU unit, and after the said judgment, the relevant profits of the EOU shall 

enter the computation of the income of the assessee.  Consequently, the inclusion of 

the export sales of the EOU unit in the export turnover of the business of the 

assessee is the consequential requirement for the purpose of computing the 

allowable deduction u/s 880HHC of the Act. Therefore, the raising of the said 

additional ground is fully justified before the Hon’ble Tribunal.   Further vide another 

jurisdictional decision in the case of Associated Capsules P Ltd  Vs DCIT (332 ITR 

42), there is requirement of computation of allowable deduction u/s.80HHC 

considering the said judgment delivered in the context of provision of Sec.80IA (9) 
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of the Act.   The Hon’ble High Court held that in this case that ‘Tribunal was not 

right in holding that Section 80-IA (9) of the Act, mandates that amount of profits 

allowed as deduction u/s.80-IA (1) of the Act have to be reduced from the profits of 

the business of the undertaking while computing the deduction under any other 

provisions under heading C in Chapter VI-A of the Act’. The application of this 

judgment also brings the change in quantification of the allowable deduction 

u/s.80HHC for this year. Thus, as per the assessee, raising the additional ground at 

this point of time justified in all respects. To sum up, the legal nature of the ground, 

non essentiality any investigation into the facts relating to the issue for the 

adjudication of the said additional ground, the amendment by the Finance Act, 2000 

to section 10B read with the binding judgment of the Hon’ble High Court of Bombay 

on the deduction nature of the said section and finally the effect /bearing of the said 

additional ground on the tax liability of the assessee, are the arguments in brief for 

admitting the additional ground in question.  The assessee submitted that the audit 

report such as Form No.10CCA can be submitted any time before the end of the 

appeal proceedings and relied on various jurisdictional decisions in this regard.  

 

 26. Per contra, Sri Hareswar Sharma, Ld CIT- DR for the revenue argued stating 

that the said additional ground should not be admitted for reasons – 

1) It was not only never raised before the lower authorities but also not 
raised by filing the revised return of income; 

2) Revised Form No.10CCAC with its Annexure was filed before the 
Tribunal for the first time; 

3) There is need for investigation into the facts of this issue. Therefore, 
cited decision relied by assessee are inapplicable. 

 

27. We heard both the parties on this preliminary issue of the admission of this 

additional ground as discussed in the preceding paragraphs. We have examined the 

orders and the paper available before us.   Further, we have examined the binding 

decision of the said cited decision in the case of Hindustan Unilever Ltd., Vs. DCIT 

(supra) and find that there is clarity now after the said judgment dated 1/04/11 that 

Sec 10B is no longer an exempt provision at least for the computation in general and 

in matters relating to set off of  loss of allowable units against the profit of the 
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business in particular.  Therefore, the assessee’s timing for raising of the 

additional ground before us cannot be faulted for.  So far as the legal nature of 

additional ground is concerned, we find that the said issue was already adjudicated 

by Hon’ble High Court thereby the legal nature of the additional ground cannot 

be questioned too. Finally, the other objection of the revenue relates the 

requirement of investigation into the facts relating to the said additional ground. In 

this regard, we have perused the ratio of the National Thermal Power CO.Ltd. vs. 

CIT (supra) and the Held portion of the said judgment is reads as under – National 

Thermal Power Co Ltd. vs. CIT (supra) 

“Held that the Tribunal had jurisdiction to examine a question of law which 
arose from the facts as found by the income –tax authorities and having 
bearing on the tax liability of the assessee” 
 

28. The above ratio specifies twin conditions of (i) I T Authorities should have 

found the relevant figures; and (ii) additional issue should have bearing on the tax 

liability of the assessee. We have examined above to the facts of the instant case 

and find that the facts relevant for adjudication relate to the figures of profits,  

Export and Total turnovers of the EOU and DTI units and undisputedly, these unit-

wise figures are already available before the Income Tax authorities. It is a merely 

case of consolidation of relevant turnover/ profits and there is no need for the 

investigation into the figures.  So far as the bearing of the issue on the tax liability of 

the assessee is concerned we find there is no dispute and the adjudication of the 

issue shall have bearing on its tax liability. 

 

29. Further, during the proceedings before us, learned counsel relied on the 

decision of the Hon’ble Supreme Court in the case of  Goetz India Ltd. 284 ITR 323, 

for the proposition that the appellate authorities like CIT(A), ITAT and higher Courts 

can admit and adjudicate any issue connected to the facts available with the 

AO/CIT(A) and the direction of the Supreme Court in the said judgment, that any 

claim is made by the assessee only through original return of income or revised 

return of income filed u/s 139(1) & 139(5) of the Act, is applicable to assessing 

authorities only and not to the appellate authorities like AO, CIT(A) and Higher 

www.taxguru.in



17 

ITA No.948/PN/2005 
Assessment Year:2001-02 

Serum Institute of India Ltd. 

judiciary. Further, we have also perused the relevant decision of the Supreme Court 

and find para 17 on page 4  is relevant which reads as under. 

“17. In Goetze (India) Ltd. vs. CIT (2006) 204 CTR (SC) 182 : (2006) 284 ITR 323 
(SC), wherein deduction claimed by way of a letter before AO, was disallowed on the 
ground that there was no provision under the Act to make amendment in the return 
without filing a revised return.   Appeal to the Supreme Court, as the decision was 
upheld by the Tribunal and the High Court, was dismissed making clear that the 
decision was limited to the power of assessing authority to entertain claim for 
deduction otherwise than by revised  return, and did not impinge on the power 
of Tribunal” 

 

30. In view of the above judgment of the Apex court, it is evident that the filing 

of the revised return is not mandatory when an additional ground is made before the 

ITAT and the same is sprung from the binding jurisdictional High court’s judgment in 

the case of Hindustan Unilever Ltd, supra.  Therefore, we admit said grounds of the 

assessee.    

 

Adjudication of the Additional Ground on its merits:  

 

31. The issue raised in ground no.6 erstwhile 5(e) relates to inclusion of export 

turnover of EOU unit in the export turnover of the assessee for the purpose of 

computing the allowable deduction u/s. 80HHC of the Act. In the preceding 

paragraphs, we have already discussed that the said issue raised is admittedly linked 

to the ratio of the jurisdictional High Court judgment in the case of Hindustan 

Unilever Ltd., (supra), thereby, the Section 10B, though placed in chapter III of the 

Income Tax Act, is interpreted by the jurisdictional High court as a deduction 

provision like the ones already existing in chapter VI-A of the Act.  This view of the 

Hon’ble High court was already in existence vide the ratio of Special Bench decision 

in the case of Scientific Atlanta India Technology P Ltd vis ACIT (37 

DTR(Chennai)(Trib)46. The said SB held that the very presence of the said section 

10A of the Act under the sub heading  “Special provision in respect of newly 

established undertaking in free trade zone, etc” and also the very presence of words 

‘deduction’ in the said section 10A, these provisions must be construed as ‘deduction 

provisions’ and not the ‘exemption provision’. The location of section 10A in the said 

sub heading in Chapter III was justified by the SB on the ground of 90% of quantity 
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of allowable deduction at least during the post-amendment to section 10B w e f 

1.4.2003. Earlier, the entire profits are allowed as deduction. The same logic apply 

to the provisions of section 10A of the Act.   Consequences of such a finding are that 

the profits of the EOU unit shall enter the computation of total income on par with 

the profits of the eligible undertakings/units covered by the provisions of various 

section in Chapter VIA of the Act. Eventually, the profit of the EOU unit u/s. 10B 

forms part of the ‘profits of the business’ as defined in Explanation (baa) to section 

80HHC of the Act for the purpose of determining the allowable deduction under the 

said section and consequently, the export and total turnover of the said EOU unit are 

required to be included in the export turnover and total turnover of the assessee as 

well. In this regard, the Learned Counsel for the assessee filed a written submission 

consisting of his arguments and the relevant parts are imported here as under: 

  
   “11. The contentions of the Appellant for inclusion of ‘ET’  and ‘ Profits of the 10B Unit’  in 

the ET and profits of the assessee for the purposes of s 80HHC find support in the 
following submissions: 
a. After its amendment w-e-f AY 2001-02 s. 10B is a deduction section & not an 

exemption sec-Hindustan Unilever Ltd 325 ITR 102 (Bom)  
b. Deduction u/s 10B is to be allowed ‘from total income’ 
c. Therefore, computation of profits and deduction u/s 10B becomes part of the 

process of computing total Income unlike when it was an exemption section. 
d. Under s 28 profit of each business  carried on by the assessee has to be 

computed separately in accordance with the provisions of the Act but should 
thereafter be all put together and aggregated to arrive at the profits and gains 
taxable under the head profits and gains of business.  

e. Therefore, S 10B income will have to be computed under the head ‘profits 
and gains of business’ relevant provisions for which are contained in sections 
30 to 43D.  

f. S 10B is an undertaking / unit specific deduction - Hindustan Unilever Ltd 
(supra) and Special Bench in the case of Scientific Atlanta 129 TTJ 273 
(Chennai)  

g. S 80HHC is assessee specific. It does not distinguish between exports by an 
assessee and exports by a unit of the assessee. 

h. The only satisfying condition u/s 80HHC(1) is that the assessee should be 
engaged in the business of export of goods.  

i. In terms of s 80HHC(2) the section applies to export of all goods except those 
prohibited u/s 80HH(2)(b).  

j. It is not a pre-condition of the section that the exports should in fact result in 
profits. The export profits are merely derived or notional profits and not actual 
profits. The only requirement is a positive income under the head ‘profits and 
gains of business’ and of course a positive gross total income. 

k. Exclusion of 10B ET from the ET of the assessee for the purposes of s 
80HHC is not provided for in the definition of ET in Explanation (b) to section 
80HHC. 
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l.  Similarly exclusion of 10B profits for the purposes of s 80HHC is not provided 

for in the definition of ‘profits of the business’ in Explanation (baa) to section 
80HHC 

m. The Act does not provide for the point of time at which profits u/s 10B have to 
be deducted from total income 

n. Process of computing gross total income extends to Chapter VI; taxable total 
income emerges after Chapter VIA deductions;  

o. The Special Bench in the case of Scientific Atlanta 129 TTJ 273 (Chennai) 
has held that deduction u/s 10B is to be allowed while computing the income 
under the head ‘profits and gains of business”  

……… 
……… 

r. In HUL it has been held that deduction u/s 10A is to be allowed on profits 
made by all 10A units undiminished by losses of 10A units which losses are 
to be set off against other business income. This decision of Hon. Bombay 
High Court deals with the question of inter se setting off of profits and losses 
of eligible 10A undertakings. It did not dealt with the question of setting off of 
losses of non 10A undertaking from profits of 10A undertaking which question 
had come up for consideration of Hon. Special Bench in the case of Scientific 
Atlanta ( supra). The said two decisions are therefore distinct from each other 
and operate in separate spheres. This proposition has been upheld and ratio 
of the decision in the case of Hindustan Unilever has been implicitly followed 
by Hon. Pune Bench of ITAT in the case of Symantec Software (India) Pvt. 
Ltd. ITA 805/Pn/09 AY 2004-05.     

……… 
……… 

u. In effect therefore, in view of the decision of the Bombay High Court in the 
case of HUL, 10A profits necessarily form part of income computed under the 
head profits and gains from business  

v. Thus the decision of the Special Bench on this limited aspect is contrary to 
the subsequent jurisdictional High Court decision 

w. The enactment of subsection 80A(4) supports the view that deductions under 
s 10A, 10B etc are of the same genre of deductions under Chapter VIA.  

x. Once 10B profits form part of income of the assessee computed under the 
head the profits and gains from business, they would have to be included as 
such under Explanation (baa) to s 80HHC 

y. S 80HHC(3) provides for computation of profits derived from export of goods 
to which this section applies; 

z. Since 10B profits would form part of profits of business in terms of 
Explanation baa as explained above, such profits would also qualify for 
deduction u/s 80HHC(1) 

aa. Since such profits qualify u/s 80HHC(1) the corresponding export turnover 
also qualifies for being included in the figure of ET under Explanation b to s 
80HHC 

bb. Thus profits derived from export of 10B unit and DTA unit would both form 
part of the profits of business from export of goods referred to in S 
80HHC(1). Correspondingly, since computation of deduction u/s 80HHC is to 
be done for the assessee as a whole, export turnover of the assessee as a 
whole needs to be taken as numerator. 

   12. Thus the claims raised by the Appellant vide modified Ground No. 6 and the 
Additional Ground find support in the scheme of s 10B as emerges on a reading of 
the decision of the Bombay High Court in the case of Hindustan Unilever Ltd.” 
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32. The above essentially advocates for considering the EOU unit as belonging to 

the same genre of the DTA unit for the purpose of computation of allowable 

deduction u/s 80HHC of the Act. In this regard, the ratios of the pune bench 

decisions, SB decision and the binding jurisdictional High Court’s judgment in the 

case of HUL are heavily relied upon by the assessee. 

 

33. Per contra, Sri Hareswar Sharma, Ld DR’s for the revenue strongly contested 

the above lines of arguments of the assessee and filed written submission. He relied 

on a decision of the Mumbai bench of the Tribunal in the case of Tata BP Solar India 

Ltd (139 TTJ 289)(Mum) for the proposition that the “export turnover of the EOU 

which is enjoying deduction u/s10B is to be included in the total turnover but not in 

the export turnover for computation of deduction u/s 80HHC(3)(a) of the Act.”  

Mentioning that the said proposition was taken in the context of review order u/s 

263, Ld DR developed the said proposition to make out that the Export turnover of 

the EOU unit should not be included for computation of deduction u/s 80HHC(3)(a) 

of the Act. Further, he also traced the Mumbai Bench of the Tribunal aware of the 

‘principle of parity’ discussed in the decision of a Bengalore Bench of the Tribunal in 

the case of M/s Tata Elxsi Ltd 115 TTJ(Bang) 423 before coming to the above 

proposition.  Now proceed to import the relevant parts of the written submission 

filed before us which are as under:  

 “ For the purpose of computing deduction u/s 80HHC of I T Act formula is 
provided in the machinery section 80HHC(3)(a). For the sake of clarity the same is 
reproduced as under: 

“where the export out of India is of goods and merchandise manufactured or 
processed by the assessee, the profits derived from such export shall be the amount 
which bears to the profits of the business, the same proportion as the export 
turnover in respect of such goods bears to the total turnover of the business 
carried on by the assessee”. 

 
Here it is important to note that Export Turnover in respect of such goods has 

been mentioned to limit the same only to export of such goods to which section 
80HHC of the Act applies while total turnover represents the total turnover of the 
business as awhile. Similar wording has been used for the profit too by mentioning 
profit derived from such export. Thus it is clear that for the purpose of computation 
u/s 80HHC of the Income tax Act: 

(i) Profits of EOU will not be included in the profits for computation of 
deduction u/s80HHC… 
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(ii) Export turnover of EOU will not be included in the  export turnover for 
computation of deduction u/s 80HHC… 

(iii) Total turnover of EOU will be included in the total turnover for 
computation of deduction u/s80HHC …as it denotes total turnover of 
the business and not only such export. 

 
For this proposition reliance is placed on the decision..in the case of Tata BP Solar 
India Ltd…(139 TTJ 289) (dated 20.10.2010)……” 
 

34. In the later paragraphs of his written submissions, Ld DR went on to mention 

that the in that case, the assessee did not include the profit of the EOU unit, Export 

and Total turnovers in the numerator and denominator of the formula  devised for 

computation of deduction u/s80HHC and the assessment was completed accordingly. 

CIT reviewed the same u/s 263 of the Act and directed the AO to include the export 

turnover of the EOU unit in the total turnover (denominator) of the formula. In the 

second appellate proceedings, Hon’ble ITAT confirmed the above view of the CIT 

under the circumstances (i) the provisions of section 10B are exempt provisions and 

not the deduction provisions; and (ii) the absence of the cited jurisdictional High 

Court’s judgments in the case of Hindusthan Unilever Ltd, supra and Associated 

Capsules Ltd, supra. 

 

35. Further, elaborating the timing of the above judgments, Ld DR was fair in 

tracing their time line and mentioned that neither the cited Karnataka High Court 

Judgment in the case of Tata Elxsi Ltd, supra and many others vide TS 637-hc-2011-

2011(KAR) (dated 30.08.2011) nor the SB decision in the case of Scientific Atlanta 

India tech P Ltd supra (dated 5.2.10) was in existence at the relevant point of time  

ie the decision in the case of Tata BP Solar India Ltd…(139 TTJ 289) is dated 

20.10.2010.  

   

36. During the rebuttal time, Learned Counsel for the assessee filed a return of 

submissions contesting the DR’s submissions and distinguishing the order of the 

Tribunal in the case of Tata BP Solar India Ltd. (supra).   The relevant parts of 

assessee’s submissions filed in two parts are reproduced  as follows.  
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First Part: 

 “13. The decision of the Tribunal in the case of Tata BP Solar 130 ITD 386 (Bom) 
cited by the learned DR only supports the proposition that even total turnover of the 
10B unit is to be included in the total turnover for the purposes of s 80HHC. This in 
fact supports the proposition that deduction u/s 80HHC is to be computed for the 
assessee as a whole.  

14. The portion of the said decision in the case of Tata BP Solar holding that export 
turnover of the 10B is however not to be included in export turnover for the purposes 
of s 80HHC proceeds on the premise that s 10B is an exemption section and not a 
deduction section. This led the Tribunal to hold that while computing deduction u/s 
80HHC(3) profits from exports by 10B unit are not to be considered for s 80HHC(1). 
It held that since 10B profits are not eligible u/s 80HHC(1) as a natural corollary 
export turnover of 10B unit cannot enter 80HHC computation  

15. The basic premise of Tata BP Solar that 10B is an exemption and not a deduction is 
contrary to the decision of the Bombay High Court in the case of HUL which though 
rendered earlier was not brought to the notice of the Tribunal.  

16. Conclusions that flow from TATA BP SOLAR are… no longer good law 
17. The decision of the Chandigarh Bench of the Tribunal in the case of Mahavir 

Spinning Mills ( 110 ITD 211) relied upon by the learned DR relates to AY 1998-99 
when the section was an exemption section and not a deduction section. There the 
assessee had admitted that profits of the 10B unit had not been included in the 
profits to claim deduction u/s 80HHC since s 10B was  an exemption section. This is 
contrary the scheme of the new s 10B as interpreted by the decision in the case of 
HUL.” 

 
Second Part: Our Submissions: Decision in the case of Tata BP Solar distinguished 

1. The appeal before the Honourable Tribunal had arisen out of order passed u/s 263 
wherein the issue raised was confined only to the inclusion of Turnover of EOU 
enjoying deduction u/s 10 B in the total turnover of the assessee as a whole.  
The contentions of the assessee to also include profit and export turnover of the EOU 
enjoying deduction u/s 10 B on grounds of parity and weightage to the three variables 
in the prescribed formula were objected to by the DR in that case.  

2. The decision has been driven by the erroneous assumption that Section 10 B was an 
exemption section and not deduction even after the amendment w.e.f. 1st April, 2001. 
The decision of Hon’ble Bombay High Court in the case of Hidusthan Unilever Ltd 
325 ITR 102 was not cited before the Tribunal and therefore it could not have the 
benefit of the said decision in deciding the issue.  

     3. The word such goods in Sub Section 3 of Sec. 80 HHC though explained in Sub 
Section 2(a) and (b) of Sec. 80 HHC were lost sight of by the tribunal in deciding the 
issue.” 

 

37. To sum up, the assessee is of the view that the Tribunal has confirmed the 

principle of inclusion of the Export turnover in the Denominator of the formula 

devised for computation of allowable deduction u/s 80HHC. So far as the inclusion of 

the same in the numerator is concern, the issue was not raised before the Tribunal, 

which was not obligation to direct for such inclusion in the export turnover as the 

cited judgment of the Karnataka High Court in the case of Tata Elxsi Ltd supra and 

SB decision in the case of Scientific Atlanta I Technology P Ltd supra, were not 

www.taxguru.in



23 

ITA No.948/PN/2005 
Assessment Year:2001-02 

Serum Institute of India Ltd. 

available at the relevant point of time. Therefore, the said decision of the Tribunal of 

Mumbai Bench is distinguishable 

38. Further, Learned Counsel for the assessee mentioned that the order of the 

Tribunal relied upon by the DR pertains to the periods prior to proclamation of 

judgment in Hindustan Unilever Ltd., (supra).   During said period, the said 

provisions of u/s.10B were considered as an exemption provisions.   Therefore, as 

per the counsel, the said decision of the Tribunal in the case of Tata BP Solar Ltd 

should be ignored. Learned Counsel relied on the judgment of Hon’ble High Court of 

Karnataka in the case of Tata Elxsi Ltd vs. Asstt. CIT (2008) 115 TTJ (Bang) 423 : 

(2008) 1 DTR (Bang) (Trib) 237 and Usha Martin Industries Ltd. Vs. Dy. CIT (2003) 

79 TTJ (Kol) 23 : (2003) 86 ITD 261 (Kol)  ITA No. 70/09 dated 30th August, 2011 

and read out the reference admitted before the Hon’ble High Court of Karnataka  

and ratio of this decision in the subsequent paragraphs of the said order.   As per 

Learned Counsel for the assessee,  the ‘parity principle’ is required to be followed 

in matters of exclusion/inclusion in the export turn over and total turnover when 

allowable deduction is computed u/s 10A of the Act.  In this regard, the Learned 

Counsel relied on various decisions i.e Gem Plus Jewellery India Ltd  330 ITR 175 

(Bom).   Further the Learned Counsel filed a copy of the order of this Tribunal in the 

case of Symantec Software India Pvt. Ltd. Vide ITA No. 787/PN/09 and ITA No. 

805/PN/09 in support of the said ‘parity principle’.  Para 29 to 31 of the said 

judgment of the High court of Karnataka in the case of Tata Elxsi Ltd vs. Asstt. CIT 

and ors supra are relevant in this regard.  At the end, Learned Counsel for the 

assessee summed up by stating that the – 

  “(1) The export turnover definition explanation given in Section 80HHC is 
broad enough to cover the export sales of EOU undertakings as it refers to the 
expressions of any goods or merchandise to which this Section applies.  
 (2)   The restrictions mentioned in clause (b) of Section 2 of 80HHC are not 
applicable to the assessee’s case. Therefore, the sub-section 2(a) supports the 
inclusion of export sales of EOU unit  for computing deduction u/s.80HHC in which 
assessee’s unit.  
 (3)   Inclusion of export sales EOU turnover is become the logical requirement 
for applying formula as profits of the EOU undertaking. 
 (4)   Ones the export sale of the EOU is included in the export turnover of the 
assessee in view of the principle of  parity which is approved by various High Courts, 
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Tribunal discussed above. The total turnover of the EOU unit shall also be included 
in the total turnover of the assessee.”    
 

39. Thus, there are number of changes legally after the 30.10.2010, the date of 

pronouncement of the decision in the case of the Tata BP Solar India Ltd, supra. 

They are: Judgments of Bombay and Karnataka High Courts in the case of 

Hindusthan Unilever Ltd, supra and Tata Elxisi Ltd, supra, respectively one side and 

the SB decision in the case of M/s Scientific Atlanta India Tech P Ltd, supra etc on 

the other. In these changed circumstances, we need to decide if the Mumbai Bench 

Tribunal decision relied upon by the Ld DR still holds waters. In this regard, our 

decisions are discussed in the succeeding paragraphs of this order. 

Decision of the Tribunal 

40. We heard both the parties and perused the various material of judgments 

placed before us which are discussed above. Divergent stands of the parties are well 

considered. Assessee’s stand is that (i) the provisions of section 10B are deduction 

provisions and not exemption ones; (ii) therefore they enter the computation of the 

total income of the assessee; (iii) consequently, the profits, Export turnover and 

total turnover of the EOU unit shall enter the numerator and denominator, as the 

case may be, of the formula devised for computing the allowable deduction u/s 

80HHC of the Act; (iv) the decision of TATA BP Solar India Ltd, supra is 

distinguishable on fact and binding on the Tribunal and also in view of the 

subsequent judgments in terms of time and also of the superior Courts of Bombay 

and Karnataka in terms of judicial hierarchy.  (v) the definition of ‘export turnover’ 

given in Explanation (b) and subsection (2) of section 80HHC of the Act.  

In opposition, the case of the revenue is that the literal interpretation of the 

relevant provisions does not permit such inclusion in the ‘export turn over’ and rely 

on the decision in the case of Tata BP Solar India Ltd, supra. 

 

41. We have also gone through the submissions made by the both the parties. 

We shall deal with the above issues raised in the additional ground in the following 

manner, namely (1) Scope of the provisions relating to (a) entry of the EOU related 

data into the computation of total income and (b) inclusions of profits and gains of 
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EOU units in the profits of the business of the assessee for the purpose of Section 

80HHC  of the Act; (2)  Scope of assessee level export turnover definitions given in 

Section 80HHC explanation (b); and (3) The principal of parity  examining the facts 

of the present case in the light of the above discussed scope. All these three aspects 

are taken up on the succeeding paragraphs. 

(1) Scope of the provisions relating to (a) entry of the EOU 
related data into the computation of total income and (b) 
inclusions of profits and gains of EOU units in the profits of the 
business of the assessee for the purpose of Section 80HHC  of 
the Act: 

 

42. The provisions of section 10B of the Act are amended by the Finance Act, 

2000 w e f 1.4.2001 and so are the provisions of  Section 80A (4) w e f 1.4.2003. 

These amended provisions contains adequate expressions in them to infer and 

interpret that the provisions of section 10B are the ‘deduction’ provisions and no 

longer the exemptions provisions. The judgment in the case of Hindustan Unilever 

Ltd., (supra) is relevant in this regard as discussed in detail in the preceding 

paragraphs and it provided a stamp of seal on such interpretation. It is so 

notwithstanding the location of the section 10B in chapter III of the Income tax Act, 

1962. As a consequence of the said judgment of the jurisdictional and binding 

judgment, the profits of EOU unit shall find its way into the computation of total 

income like any other business income of the assessee. Otherwise, no exempt 

income shall enter the computation of total income of the assessee.  Relevant ratio 

of said judgment in the case of Hindustan Unilever Ltd., (supra) is reproduced as 

under.   

  “………… 
(iv)That the Assessing officer was plainly in error in proceeding on the 

basis that because the income was exempted, the loss was not allowable.   All 
the four units of the assessee were eligible under section 10B. Three units 
had returned a profit during the course of the assessment year, wile the crab 
sick unit had returned a loss.   The assessee was entitled to a deduction 
in respect  of the profits of the three eligible units while the loss 
sustained by the fourth unit could be set off against the normal 
business income. In these circumstances, the basis on which the 
assessment is sought to be reopened was contrary to the plain language 
of section 10B. The reassessment proceedings were not valid and were 
liable to be quashed.” 
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43. Therefore, Section 10B, though placed in chapter III of the Income Tax Act, is 

interpreted by the jurisdictional High court as a deduction provision like the ones 

already existing in chapter VI-A of the Act.  This view of the Hon’ble High court was 

already in existence vide the ratio of Special Bench decision in the case of Scientific 

Atlanta India Technology P Ltd vis ACIT (37 DTR)(Chennai) (Trib)46. We have 

already discussed above that the said SB held that the very presence of the said 

section 10A of the Act under the sub heading  “Special provision in respect of newly 

established undertaking in free trade zone, etc” and also the very presence of words 

‘deduction’ in the said section 10A, these provisions must be construed as ‘deduction 

provisions’ and not the ‘exemption provision’.  Consequences of such a finding are 

that the profits of the EOU unit shall enter the computation of total income on 

par with the profits of the eligible undertakings/units which are expressly covered by 

the provisions of various section in Chapter VIA of the Act. In this sense of the 

matter, both species of the provisions of sections 10B and 80HHC although located 

in Chapter III and VIA respectively belong to the same genus.  

 

44. Consequences of the said scope of the provisions are (i) that profits of the 

EOU unit shall form part of the head of income  “profits and gains of business or 

profession” (ii) therefore, the same is includible in the “profits of the business” of the 

assessee, which is defined in Explanation (baa) to section 80HHC of the Act, which 

reads as follows,- 

 “(baa) profits of the business” means the profits of the business as computed 
under the head “ profits and gains of business or profession” as reduced by,-
……..” 

 

45. Once impugned profits of the EOU unit of 10B form part of the ‘profits of the 

business’, the reductions if any are to be allowed only in accordance with Clause (1) 

and (2) of the said Explanation (baa). That is how the profits of the EOU unit enter 

the formula devised for computation of allowable deduction u/s 80HHC of the Act. 

However, in view of the provisions of section 80IA(9) of the Act as explained by the 

binding judgment of Bombay High court in the case of M/s Associated Capsules Ltd, 

332 ITR 42 (Bom), the quantity of deduction shall not exceed the profits and gains 
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of such eligible business. In the instant case, the assessee mentioned during the 

hearing the deduction claim exceeds such limit if included and therefore, the claim of 

this kind is not raised before us. Therefore, the issues relating to inclusion of the 

profits of the EOU unit in the profits of the business is superfluous and we shall not 

spend much time on this issue in view of the statements made by the Ld counsel at 

BAR.  

 

46. To summarise, the profits of the EOU unit covered u/s 10B of the Act shall 

enter the head of income “profits and gains from business or profession and 

therefore the ‘computation of total income of the Assessee'. Now we shall take up 

the well connected second aspect of the issue ie inclusion of Export turnover and 

Total turnover of the EOU unit in the Export and total turnover which are part of the 

formula devised for computation of the allowable deduction u/s 80HHC of the Act. 

 

(2)  Scope of assessee-level export turnover -Inclusion of export 
sales of the EOU unit- Computation of allowable deduction u/s 
80HHC of the Act: 

 

47. Inclusion of the export sales of the EOU unit in the ‘export turnover’, the 

numerator of the formula devised for computation the allowable deduction u/s 

80HHC is the main contention of the revenue. Revenue has taken the argument 

against such inclusion, while it pleads for inclusion relevant turnover of the EOU unit 

in the ‘total turnover’, the denominator in the said formula. Per contra, relying on 

various decisions, the assessee takes the stand that the inclusions of Export turnover 

and the total turnover of the EOU unit has to be done in export turnover and total 

turnover in the formula. For this, we undertake to examine the relevant provisions to 

adjudicate if such inclusions are prevented or otherwise. We shall first take up the 

export turnover as defined in the Act. The expression ‘export turnover’ is defined in 

the  Explanation (b) to Section 80HHC of the Act and the same is reproduced as 

under  

“(b) “export turnover” means the sale proceeds received in, or brought into, 
India by the assessee in convertible foreign exchange in accordance with 
clause (a) of sub-section (2) of any goods or merchandise to which this 
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section applies and which are exported out of India, but does not include 
freight or insurance attributable to the transport of the goods or merchandise 
beyond the customs station as defined in the Customs Act, 1962” 

 

48. From the above, the legislature has used the expressions ‘the sale proceeds 

received in, or brought into, India by the assessee’ and the expressions ‘by the 

assessee’ deserves emphasis as it connotes that the ‘export turnover’ should be of 

assessee level. Meaning thereby, the assessee’s level ‘export turnover’ needs to be 

considered.  The expression is wide enough to include the export sales of the ‘EOU 

unit’. Further, by the use of expression ‘any’ before ‘goods and merchandise’  all 

the goods and merchandise is covered. However, the restriction apply to such goods 

and merchandise, which are listed in clause (b) of Section 80HHC (2) i.e. Mineral oil 

and minerals and ores (other than processed minerals and ores specified in 12th 

Schedule to Act.     

 

49. The reasoning given in the order of the tribunal in the case of Tata BP Solar 

India Ltd, supra is required to be mutated considering the subsequent 

decisions/judgment of the higher judicial fora. This decision of the Tribunal ie 

inclusion in total turn is ok and not okayed the inclusion in these export turnover is 

not in harmony with the well established ‘principle of parity’ strongly propounded by 

the Hon’ble Karunataka High court in the case of Tata Elxisi Ltd, supra. We shall take 

up this principles at length in the subsequent paragraphs. 

 

50. To summarise, the goods and merchandise exported by the EOU unit of the 

assessee are covered by the definition to ‘export turnover’ imported above. 

Therefore, there is no legal bar for including the export sales/ turnover of the EOU 

unit in the export turnover of the assessee. Now we shall discuss the consequence 

of such inclusion of the export turnover of the EOU unit.  

 

(3)  Principal of Parity between Numerator and Denominator: 

51. The computation of allowable deduction u/s 80HHC of the Act is done using 

the following formula, namely,- 
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Profits of the business x Export turnover  
      Total turnover 

 

So far as the constituents of Export turnover are concerned, there is need for 

parity subjected to the ratio of the Supreme Court’s judgment in the case of Laxmi 

machine tools, supra ie the receipts without turnover elements need not for part of 

the ‘total turnover’. Otherwise,  the principle rule is that whatever is included or 

excluded from the ‘export turnover’, the same has to be included or excluded from 

the ‘total turnover’. Meaning thereby, there has to be justifiable parity of constitutes 

between these turnovers with only exception of such receipts, which are without 

turnovers as specified in the ratio of the Laxmi Machine Tools, supra. This principle 

is well discussed by various High Courts in the context of provisions of sections 10A, 

10B, 80HHF, 80HHC etc. 

  

52. This issue of principle of parity is relevant when deciding the inclusion of 

total turnover of the assessee.  In this regard judgment of the Karnataka of High 

Court is relevant, the Hon’ble High Court of the Karanataka has borrowed the 

explanation used in Section 80HHC for the purpose of interpreting the ‘export 

turnover’ and ‘total turnover’ for the purpose of Section 10A which lacks express 

definitions for total turnover. Para 9 to 11 relevant in this regard after considering 

the Apex Court decision in the case of Catapharma (India) Pvt. Ltd [(2007) 292 ITR  

641(SC)] which was delivered in the context of exclusion of brokerage commission, 

interest rate etc. from the total turnover   (excise duty and sales tax at par)  u/s. 

80HHC (3) (b) of the Act.  Laxmi machine Works [(2007)290 ITR 667 (SC)] and 

another Bombay High Court decision in the case of Gem Plus Jewellery  India 

Ltd.[2011 333 ITR 175] which was delivered in the inclusion of freight insurance 

from the “total turnover” for the purpose of Section 10A, came to clear knew about 

principle of parity.  They also discussed decision in the case of SAK Soft 

Ltd.[(2009) 313 ITR (AT), 353 (Chennai) Spl. Bench], before coming to the 

conclusion for upholding the ‘principle of parity’ in favour of the assessee.  Para 10-
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11 of the said judgment of the Karanataka High Court are relevant and the 

same are reproduced as under. (page 59  page 63 of the judgment),- 

  

“ The formula for computation of the deduction under section 10A would be 
as under: 
  Profits of the business x export turnover  
           Total turnover 
From the aforesaid judgments, what emerges is that, there should be 
uniformity in the ingredients of both the numerator and the denominator 
of the formula, since otherwise it would produce anomalies or absurd results.   
Section 10-A is a beneficial section.  It is intended to provide incentives to 
promote section. It is intended to provide incentives to promote exports.  The 
incentive is to exempt profits relatable to exports. In the case of combined 
business of  an assessee, having export business and domestic business, the 
legislature intended to have a formula to ascertain   the  profits from export 
business by apportioning the total profits of the business on the basis of 
turnovers.   Apportionment of profits on the basis of turnover was accepted 
as a method of arriving at export profits.  In the case of Section 80HHC, the 
export profit is to be derived from the total business income of the assessee, 
whereas in Section 10-A, the export profit is to be derived from the total 
business of the undertaking.   Even in the case of business of an undertaking, 
it may include export business and domestic business, in other words, export 
turnover and domestic turnover.   The export turnover would be a component 
or part of a denominator, the other component being the domestic turnover.  
In other words, to the extent of export turnover, there would be a 
commonality between the numerator and the denominator of the formula.  In 
view of the commonality, the understanding should also be the same.  In 
other words if the export turnover in the numerator is to be arrived at after 
excluding certain expenses, the same should also be excluded in computing 
the export turnover  as a component  of total turnover in the denominator. 
The reason being the total turnover includes export turnover.  The 
components of the export turnover in the numerator & the denominator 
cannot be different.  Therefore, though there is no definition of the term 
‘term turnover’ in Section 10-A, there is nothing in the said Section to 
mandate that, what is excluded  from the numerator that is export turnover 
would nevertheless form part of the denominator.   Though when a particular 
word is not defined by the legislature and an ordinary meaning is to be 
attributed to the same the said ordinary meaning to be attributed to  such 
word is to be in conformity with the context in which it is used.    When the 
statute prescribes a formula and in said formula, ‘export turnover’ is defined, 
and when the ‘total turnover’ includes export turnover, the very same 
meaning given to the export turnover by the legislature is to be adopted while 
understanding the meaning of the total turnover, when the total turnover 
includes export turnover.   If what is excluded in computing the export 
turnover is included while arriving at the total turnover, when the export 
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turnover is a component of total turnover, such an interpretation would run 
counter to the legislative intent and impermissible.   If that were the intention 
of the legislature, they would have expressly stated so.  If they have not 
chose to expressly define what the total turnover means, then, when the total 
turnover includes export turnover, the meaning assigned by the legislature to 
the export turnover is to be respected and given effect to, while interpreting 
the total turnover which is inclusive of the export turnover.  Therefore the 
formula for computation of the deduction under Section 10-A, would be as 
under:  
 
 

Profits of the business X       Export turn over  
                 _____________________    
    (Export turnover + domestic turnover Total Turn Over) 

 
11. In that view of the matter, we do not see any error committed by the 
Tribunal in following the judgments rendered in the context of Section 80HHC 
in interpreting Section 10-A when the principle underlying both these 
provisions is one and the same.   Therefore, we do not see any merit in these 
appeals.  The substantial question of law framed is answered in favour of the 
assessee and against the revenue.” 
 

 

53. The above extracts contains the in depth analysis as to the formula for 

determining the allowable deduction, numerator-denominator analysis and finally, 

they arrive at the need for maintaining the ‘parity’ of the constituents between the 

‘export turnover’ and ‘total turnovers’. On the impugned issue of inclusion/exclusion, 

the judgments pronounced in the context of section 80HHC are equally relevant for 

the applicability of the section 10A and in fact section 10B too. These are the 

beneficial provisions and there is need for explaining them to the advantage of the 

assessee. It is not that at all times the inclusions helps the assessee. Some time 

exclusions help too. Therefore, depending on the facts of the each of the cases, the 

said inclusion or exclusion needs to be decided. But in all cases, the principle of 

parity in matters of inclusion or exclusion has to be maintained.  

 

54. To sum up, the provisions of section 10B of the Act are the ‘deduction’ 

provisions vide the binding judgment of the  Honble High Court of Bombay and it is 

so despite its placement in the Act at Chapter III. On the issue of inclusion of the 

export sales of the EOU unit to the ‘export turnover’, the numerator of the formula 
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devised for determination of the allowable deduction u/s 80HHC of the Act based on 

the fact of the present case, the provisions of section 10B of the Act applicable to 

the said EOU unit are the ‘deduction provisions’ and therefore, the relevant profits of 

the said unit enter the head of income ‘profits and gains from the business or 

profession’ and in turn enter the ‘computation of total income’. The jurisdictional 

High Court’s judgment in the case of Hindusthan Unilever Ltd, supra is relevant here. 

These profits are dealt with as per the definition of ‘profits of business’ given in the 

Explanation (baa) of section 80HHC at the time of computation of the allowable 

deduction under the said section. However, the limitation provided in section 80IA(9) 

of the Act applies as held by another binding judgment in the case of Associated 

Capsules Ltd, supra. Considering the requirement of assessee level turnovers as 

elucidated above, there is need for including the Export sales of the EOU unit in the 

numerator part of the said formula discussed above. Inclusion of the export turnover 

in the total turnover, denominator was advocated by many decisions/judgments 

including the Tata BP Solar India Ltd, supra. Further, considering the ‘principle of 

parity’, once a constituent is added to the total turnover, the denominator, the same 

has to be included to the ‘export turnover’, the numerator. This line of computation 

gets support not only from the judgment of the Karnataka High Court in the case of 

Tata Elxsi Ltd, supra but also by the various decisions of the Tribunal including the 

decision by this Pune Bench. In the case of M/s Patni Computers Systems Ltd for the 

Ay 2002-03 and 2003-04, the Tribunal came across a case of exclusion of profits and 

turnovers of the eligible unit u/s 10A of the Act for the purpose of determining the 

allowable deduction u/s 80HHF of the Act and the Tribunal upheld the principle of 

parity and decided the case in favour of the assessee.  Considering the above and 

for want of consistency, we are of the opinion, the principle of parity should be 

maintained in matters of said inclusion or exclusion, as the case may be, of the 

constituents of the numerator and denominator. Thus, the assessee is entitled to 

inclusion of the export sales in the export turnover, numerator of appearing in the 

formula. Consequent to the said inclusion, as orally submitted by the Ld DR for the 

revenue, the said constituent has to be included in the ‘total turnover’, denominator 

of the formula too. We allow the said oral claim of the revenue. In so far as the 
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inclusion of the profits of the EOU unit in the profits of the business  is concerned, in 

the specific case, the assessee has retracted making such claim as it turnout to be 

an academic exercise in view of the restrictions provided in the provisions of section 

80IA(9) of the Act as interpreted by the Hon’ble High court in the case of Associated 

Capsules Ltd, supra. Inclusion in profits of business is a wasteful exercise in this case 

hence, it does not make any difference since the special deductions quantitatively 

exceeds the available profits and gains of the business of the assessee. Therefore, it 

is for the revenue to include and restrict later as per the said provisions of section 

80IA(9) of the Act. It is relevant to mention that in this case, the assessee is entitled 

for special deductions u/s 10B, 80IA and 80HHC of the Act. Thus, the AO is directed 

to recompute the allowable deduction u/s 80HHC of the Act following the principle 

of parity propounded the Honble Karnataka High court in the case of Tata Elxsi Ltd, 

supra and other Tribunal decisions mentioned above and allow the entitled relief to 

the assessee. Accordingly, the additional ground of the assessee is allowed. 

 

55.  Modified Ground 7 (original ground 6) deals with the assessee’s grievance 

relating to the levy of statutory interest u/s 234B, 234C and 234D of the Act. 

Paragraph 14 of the impugned order deals with this issue and the same read as 

under: 

 

“14. The ground 13 is against charging of interest under sections 234B, 234C 
&234D. This ground is not pressed. However, consequential relief, if any, 
should be allowed. 
 

 
In this regard, Ld counsel mentioned that the consequential reliefs are allowed and 

however, he did not adjudicate the issues by passing a speaking order. Further, Ld 

Counsel referred to the ground 6(c) of original grounds and stated that the said 

ground relates to applicability of the amended provisions of section 234D of the Act 

to the AY 2001-02 under consideration and in this regard, the Counsel stated that 

this issue is covered in favour of the assessee by the special bench decision in the 

case of Ekta Promoters (P) Ltd (113 ITD 719)(2008)(SB)(Del). Ld counsel argued 
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that the CIT(A) erred in concluding without discussion that the amended provisions 

apply to the AY 2001-02 and the refunds received after the amendment brought out 

by the Taxation Laws (Amendment) Act, 2003 w.e.f 1st June, 2003. The Learned DR 

relied on the orders of the revenue.  

 

56. We have heard the parties and perused the orders of the revenue. The CIT(A) 

confirmed the levy of interest u/s 234D on the ground that the refund was granted 

to the assessee on 19.6.2003 ie after the amendment became effective on 1.6.2003. 

In this regard, we have also perused the said special bench decision in the case of 

Ekta Promoters (P) Ltd (supra). The perusal of the said decision revealed that the 

ratio of the same covers the case under consideration. In view of the importance, 

the conclusion part of the said order is reproduced as under. 

 

“Section 234D inserted in the Income tax Act, 61, by the Taxation Laws 
(Amendment) Act, 2003 w.e.f 1st June, 2003, being substantive in nature, has no 
retrospective effect, hence applicable from the AY 2004-05 only; interest u/s 234D 
is chargeable from the AY 2004-05 only and it could not be charged for earlier 
Assessment years even though regular assessments for such earlier assessment 
years are framed after 1st June, 2003 or refund is granted for those years after the 
said date.”  
 
 
 

57. The above extraction of the cited decision of the Special Bench is 

unambiguous in stating that the interest could not be charged for earlier Assessment 

years even though the regular assessments for earlier assessment years ie earlier to 

the AY 2004-05, are framed after 1st June, 2003 or the refund is granted for those 

years after the said date.  Therefore, order of the CIT (A) has to be reversed on this 

issue. Accordingly, ground 6(c) of the assessee is allowed. Regarding other 

grounds of 6(a), 6(b) and 6(d), since allowed on the ground of the principle of 

‘consequentiality’, the decision of CIT(A) is affirmed and allowed in favour of the 

assessee. Original ground 6 with its sub-grounds is allowed. 
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58.  In the result, the appeal of the assessee is partly allowed  

 

Order pronounced in the court on  18th January, 2012. 

 
 
                    Sd/-                                                        Sd/- 

    (I.C.SUDHIR)                     (D.KARUNAKARA RAO) 
         JUDICIAL MEMBER                              ACCOUNTANT MEMBER  

Pune, Dated:18th January, 2012. 
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1) Assessee 
2) The Addl..CIT Cir.6,Pune 
3) The CIT(A) –II, Pune 
4) The CIT concerned 
5)     The Departmental Representative, “A” Bench, I.T.A.T.,  
         Pune. 
6)     Guard File  

By Order 
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                             Senior Privaate Secretary  
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