
IN THE INCOME TAX APPELLATE TRIBUNAL 

MUMBAI BENCH “L”, MUMBAI 

 

Before  Shri P.M. Jagtap, Accountant Member and  

     Shri N.V. Vasudevan, Judicial Member  

 

                                                                                                                                                       

S.No. 

 

     ITA No. Asstt.Year     Appellant Respondent. 

  1. 3530/Mum/2006   2002-03  MTV Asia LDC,   

C/o Viacom 18 

Media P. Ltd., 

   36B, Dr.R.K. 

Shirodkar Marg, 

Mumbai -400012. 

   PAN ABCM3906D 

Dy.Director of 

Income Tax 

(IT), Range 

3(2), Mumbai. 

 2. 3856/Mum/2006 2002-03 ADIT(IT)-3(2), 

Mumbai. 

MTV Asia 

LDC, Mumbai. 

 3. 2341/Mum/2007 2003-04 MTV Asia LDC, 

Mumbai 

ADIT(IT)-3(2), 

Mumbai. 

 4. 3410/Mum/2007 2003-04 ADIT(IT)-3(2), 

Mumbai. 

MTV Asia 

LDC, Mumbai 

 5. 2497/Mum/2007 2004-05 MTV Asia LDC, 

Mumbai 

ADIT(IT)-3(2), 

Mumbai. 

 6. 3989/Mum/2007 2004-05 ADIT(IT)-3(2), 

Mumbai. 

MTV Asia 

LDC, Mumbai 

 7. 5212/Mum/2009 2005-06 MTV Asia LDC, 

Mumbai 

DDIT(IT)-4(1), 

Mumbai. 

 8. 5368/Mum/2009 2005-06 DDIT(IT)-4(1), 

Mumbai 

MTV Asia 

LDC, Mumbai 

 9. CO No. 

87/Mum/2010 

(In ITA  

No.5368/Mum/2009) 

2005-06 MTV Asia LDC, 

Mumbai 

DDIT(IT)-4(1), 

Mumbai 

 

               Assessee by : Shri A.V. Sonde. 

                         Department by :  Smt. Malathi Sridharan.  

      Date of  hearing  : 12-01-2012. 

    Date of pronouncement : 31-01-2012.    

Download Source- www.taxguru.in



2 

ITA Nos.3530,3856/Mum/2006 

2341,3410,2497,3989/Mum/2007 

5212,5368/Mum/2009 & 

CO No. 87/Mum/2010. 

 

                                                        O R D E R.                                                    

                                                                      

Per Bench : 

 These eight cross appeals, four filed by the assessee and four filed by the 

Revenue, for assessment years 2002-03, 2003-04, 2004-05 and 2005-06 involve 

some common issues and the same, therefore, have been heard together and are 

being disposed of by this single consolidated order along with cross objection filed 

by the assessee for assessment year 2005-06 being C.O. No. 87/Mum/2010. 

2. The assessee in the present case is a Company incorporated in Cayman 

Island and conducts its business operation from Singapore. A tax residency 

certificate was issued by Singapore tax authorities confirming that the control and 

management of the assessee company is being exercised from Singapore. During 

the years under consideration, the assessee company was conducting the entire 

television channel activities for Asia Pacific Channels from Singapore and was 

telecasting six channels in the Asia Pacific Region including India. It was 

uplinking satellite  from Singapore and telecasting the various channels to the Asia 

Pacific Region. The returns of income for the years under consideration were filed 

by the assessee from time to time showing Nil income. The reasons for not 

showing any income chargeable to tax in India were mainly as under : 

1) It did not have a permanent establishment in India which could make 

its income being chargeable tax in India. 

2) The profits attributable to the permanent establishment, if any, have 

already been taxed in India since arm’s length remuneration had been paid to 

its agent in India viz. MTV India (P) Ltd. 
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3. The company incurred huge losses from its worldwide operation and 

thus only losses and not profits could be attributable to its 

operation/activities in India. 

3. During the course of assessment proceedings, the AO noted that the assessee 

had appointed MTV India (P) Ltd. as its advertising agent in India by agreement 

dated 25-06-1996 for promoting and selling advertising time of MTV channels to 

prospective advertiser and advertisement agencies in India. It was also noted by the 

AO that MTV India (P) Ltd. was entitled to 15% commission of the gross 

advertisement revenue secured for the assessee company. After having noted all 

these factual aspects of the assessee’s case as well as the modus operandi followed, 

the AO held that the assessee company could not have earned any income from 

India but for its Indian agent MTV India (P) Ltd. According to him, the brand 

name used by the assessee company was the same as that of its agent in India, the 

income stream of the assessee company was only from selling of advertising time 

which were sold by MTV India (P) Ltd. and even the payments were also collected 

by MTV India (P) Ltd. for further remittance to Singapore. The AO held that the 

case of the assessee thus was covered by Article 5(1) of India Singapore Treaty 

since its business was carried out through a fixed place in India wherein the agent 

was to carry all the functions in India and in effect was a  virtual projection of the 

assessee in India. The AO held that the assessee company thus had an agency PE 

in India during the years under consideration. He also held that even if arm’s 

length remuneration was paid by the assessee company to dependant agent, further 

profits could be attributed to the agency PE in India being the “Source country”. 

He noted in this context that the only source of revenue of the assessee in India 

was through sale of advertising time wherein the Indian dependant agent had a 
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major role. For this reason as well as the other reasons given in the assessment 

order for assessment year 2002-03, the AO held that 40% of the total revenue 

generated by the assessee in India was attributable to the agency PE in India and 

the same was chargeable to tax in India. In assessment year 2003-04, he estimated 

such profit at 30% and in assessment years 2004-05 and 2005-06 at 25%. 

4. On appeals filed by the assessee, the learned CIT(Appeals) did not agree 

with the finding of the AO that the assessee was carrying its business in India 

through a fixed place in India. He, however, held that the MTV India (P) Ltd. was 

not an agent of independent status. He  agreed with the AO that the said company, 

having the nature of its operation, assets employed and risks assumed, constituted 

agency PE of the assessee company in India. He also agreed with the AO that the 

revenue generated by the assessee company in India to the extent attributable to the 

said PE in India, in addition to 15% remuneration paid to the Indian agent, was 

chargeable to tax in India. Such extent of revenue attributable to PE in India was 

held to be 25% by CIT(Appeals) in assessment year 2002-03 as against 40%  

attributed by the AO. In assessment year 2003-04 and 2004-05, he found it fair and 

reasonable to attribute 10% of the total revenue in India as profit of the agency PE 

in India as against 30% and 25% attributed by the AO. In assessment year 2005-

06, the learned CIT(Appeals) followed the decision of Hon’ble Bombay High 

Court in the case of  Set Satellite (Singapore) Pvt. Ltd. reported in 307 ITR 205 to 

hold that  15% commission paid by the assessee company to its Indian agent 

having been considered to be at arm’s length, no further profits could be attributed 

to the PE of the assessee in India. He, therefore, held that even though the assessee 

company had an agency PE in India during the previous year relevant to 

assessment year 2005-06, the advertisement revenue earned by it was not taxable 
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in India. Aggrieved by the orders of the learned CIT(Appeals), the assessee and 

Revenue both have preferred their appeals before the Tribunal for assessment year 

2002-03, 2003-04, 2004-05 and 2005-06. 

5. In ground No.1 raised in all its four appeals, the assessee has challenged the 

decision of the authorities below holding that it had an agency PE in India during 

all the four years under consideration. At the time of hearing before us, the learned 

counsel for the assessee, however, has not pressed this ground. The same is 

accordingly dismissed as not pressed. 

6. In ground No. 1 of all its four appeals, the Revenue has challenged the 

action of the learned CIT(Appeals) in holding that the assessee company had no 

fixed place PE in India during all the four years under consideration. Keeping in  

view that the assessee has accepted the existence PE in India by not pressing 

ground No. 1 raised in its appeal, the learned DR has not raised any material 

contention challenging the decision of the learned CIT(Appeals) holding that the 

assessee company did not a fixed place PE in India during all the four years under 

consideration. Accordingly the decision of the learned CIT(Appeals) on this issue 

is upheld and ground No.1 raised in all the four appeals of the Department is 

dismissed. 

7. The next common issue raised in ground Nos. 2 to 4 of the assessee’s 

appeals for assessment years 2002-03, 2003-04 and 2004-05 and in ground No. 2 

and 3 of the departmental appeals for assessment years 2003-04 and 2004-05 as 

well as in ground No. 2 of Revenue’s appeal for assessment year 2005-06 relates to 

the determination of advertising revenues of the assessee company to the extent  

attributable to its PE in India. 
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8. We have heard the arguments of both the sides on this issue and also perused 

the relevant material on record. Having held that the assessee company had a 

permanent establishment in India during all the four years under consideration, the 

AO and the learned CIT(Appeals) calculated different percentages of 

advertisement revenue earned by the assessee as profit attributable to the said PE in 

India as given hereunder : 

 

  Asstt. Year Profit attributed to the PE 

in India by AO as 

percentage of Advertising 

revenues 

Profit attributed to the PE 

in India by learned 

CIT(A) as percentage of 

Advertising revenues 

  2002-03           40%              25% 

  2003-04          30%             10% 

  2004-05          25%             10% 

  2005-06          25%             Nil. 

 

  9. We have gone through the reasoning given by the AO as well as by the 

learned CIT(Appeals) in their respective orders for the years under consideration 

while applying different percentages of advertisement revenues to determine the 

profit attributable to the PE of the assessee company in India. After having perused 

the relevant portion of the orders of the AO and the learned CIT(Appeals),  we find 

that the reasons given by the learned CIT(Appeals) to estimate 10% of the 

advertising revenue as profit attributable to the PE of the assessee company in 

India, in his impugned order for assessment year 2003-04 are more convincing and 

cogent. The relevant portion of the learned CIT(Appeals)’ order as contained in 

paragraph No. 5.17 to 5.22 of the said order is extracted below : 
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5.17 I have gone through the above details. Though the appellant has not 

produced any details of the various expenses, by no stretch of 

imagination it can be said that the appellant has not incurred any 

expenses under these heads. At the same time, it cannot be said that 

income of Indian Operations of the appellant of is definitely 

ascertainable in view of the fact that the appellant has not produced 

documentary evidence in cases of various other expenses cited above. 

Further, the method of allocation of various expenses to India 

Operations cannot be said to be foolproof.  Therefore, there is no other 

option but to apply Rule 10 in order to ascertain the profits 

attributable to Indian Operations of MTVA. 

5.18 As stated earlier, accounts of MTVA for the year ended 31 December 

2002 were audited subsequently. Further separate set of books of 

Indian Operations have not been maintained, therefore it is considered 

proper to apply Rule 10(i) read with Rule 10(iii). 

5.19 As stated earlier, considering the verifiability of purchase of 

programmes and transponder charges the margin of the appellant 

comes to 0.85% ignoring all other expenses. Further the appellant has 

filed copies of tax computations file with Singapore Tax Authorities 

in respect of the Global Operations, in which substantial loss is 

reflected. On a perusal of the same it is clear that the appellant has 

indeed incurred huge losses. Therefore the margin of 30% applied by 

the Assessing Officer seems to be very high. Further, it is quite 

obvious that the appellant must have incurred various other 

administrative and operating expenses. 

5.20 In the case of purchase of programmes, though most of trhese 

programmes appear to have relation to India only, it cannot be said 

that these programmes have not been viewed by the Indian viewers in 

other countries (especially neighbouring countries) when MTV 

Channel is telecasted. There is no positive evidence  available with the 

Appellant that all the programmes are used only for Indian operations. 

It is also possible that these programmes could have been also used in 

the telecast for other countries. There is also another possibility of 

using these programmes in the subsequent years. Similar is the case 

for use of transponder charges as the footprint also covers other 

neighbouring countries. 
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5.21 As per the working given by the Appellant the transponder charges 

and programme charges alone contributes 95.88% of the revenue 

leaving a balance of 0.85%. 

5.22 Taking into consideration all the above aspects, I reduce the 

estimation of profits of Indian Operations of MTVA from 30% to 

10% of the revenue earned from Indian Operations. This estimation 

finds support from the erstwhile circular no. 742 which had provided 

for presumptive taxation by treating 10% of the advertisement 

revenue from India meant for remittance abroad as the income of the 

Foreign Telecasting Companies (‘FTC’). This circular was issued by 

the board to prescribe guidelines for the purpose of proper and 

efficient management of the assessment of FTCs. Further, the 

appellant had followed the said circular in earlier assessment years 

(assessment years prior to AY 2002-03) even though the circulars are 

not binding on the assessee. Though this circular has been withdrawn, 

there being no change in the business model of the appellant, the 

estimation of 10% is considered as reasonable. 

                         

A perusal of the relevant portion of the learned CIT(Appeals)’ impugned order for 

assessment year 2003-04 shows that he has relied on the Circular No. 742 issued 

by the CBDT prescribing in the guidelines for the purpose of proper and efficient 

management of the assessment of foreign telecasting companies. As further 

brought to our notice at the time of hearing, even the AO has estimated 10% of the 

advertisement revenues as profit attributable to the PE of the assessee company in 

India in assessment years 2006-07 and 2007-08 pursuant to the directions of DRP. 

We are, therefore, of the view that it would be fair and reasonable to estimate 10% 

of the advertisement revenue earned by the assessee in India as the profit 

attributable to its PE in India which is chargeable to tax in India. Ground Nos. 2 to 

4 of the assessee’s appeal for assessment year 2002-03 are thus partly allowed 

whereas ground Nos. 2 to 4 of the assessee’s appeal for assessment year 2003-04 
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and 2004-05 and ground Nos. 2 and 3 of Revenue’s appeal for assessment years 

2003-04 and 2004-05 are dismissed. Ground No. 2 of the Revenue’s appeal for 

assessment year 2005-06 is partly allowed. 

10. Ground Nos. 6 and 8 of the assessee’s appeal for assessment year 2002-03 

and ground No. 6 of assessee’s appeal for assessment year 2003-04 relating to the 

levy of interest u/s 234D have not been pressed by the learned counsel for the 

assessee at the time of hearing before us. The same are accordingly dismissed as 

not pressed. 

11. The next issue relating to interest charged by the AO u/s 234B and 

confirmed by the learned CIT(Appeals) is raised in the following grounds of the 

assessee’s appeals: 

  Asstt. Year   Ground No. 

  2002-03         7 

  2003-04         5 

  2004-05         5 

  2005-05         3 

12. At the time of hearing before us, the learned representatives of both the sides 

have agreed that this issue is squarely covered in favour of the assessee and against 

the Revenue by the decision of Hon’ble Bombay High Court in the case of 

Director of Income Tax (International Taxation) vs. NGC Net Work Asia LNC 313 

ITR 187 wherein it was held that when the entire income of non resident assessee 

was liable for deduction of tax at source by the payer, there was no obligation on 

the payee to pay advance tax in respect of his income and no interest u/s 234B, 

therefore, could be charged. Respectfully following the said decision of Hon’ble 
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jurisdictional High Court, we direct  the deletion of interest charged u/s 234B and 

allow the grounds raised by the assessee on this issue. 

12. Ground Nos. 3 and 4 raised by the assessee in its appeal for assessment year 

2005-06 disputing the rate of tax on interest received on income-tax refund are not 

pressed by the learned counsel for the assessee at the time of hearing before us. 

The same are accordingly dismissed as not pressed. 

13. In so far as the Cross Objection filed by the assessee for assessment year 

2005-06 is concerned, the learned counsel for the assessee has not pressed any of 

the grounds raised therein. The Cross Objection of the assessee is, therefore, 

dismissed. 

14. In the result, all the four appeals of the assessee for assessment years 2002-

03 to 2005-06 as well as the appeal of the Revenue for assessment year 2005-06 

are partly allowed whereas the remaining three appeals of the Revenue for 

assessment years 2002-03 to 2004-05 and the cross objection of the assessee for 

assessment year 2005-06 are dismissed 

Order pronounced in the open court on  this  31
st
 day of January, 2012.    

                                      Sd/-                                                         Sd/-                                                                            

                  (N.V.Vasudevan)                        (P.M. Jagtap) 

                           Judicial Member                                     Accountant Member                                                 

Mumbai, 

Dated :  31
st
 January, 2012.  
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Copy to : 

1. Appellant 

2. Respondent 

3. C.I.T.-            Mumbai.                   

4. CIT(A)-XXI, Mumbai. 

5. DR, L-Bench. 

6. Guard File. 

 

                                         (True copy)                                    By Order 

Asstt. Registrar,                     

ITAT, Mumbai. 

Wakode 
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