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31U / ORDER

Per Sanjay Arora, A. M.:

This is an Appeal by the Assessee directed against the Order by the Commissioner
of Income Tax (Appeals)-16, Mumbai (‘CIT(A)’ for short) dated 07.12.2010, partly

allowing the assessee’s appeal contesting its assessment u/s.143(3) of the Income Tax

Act, 1961 (‘the Act’ hereinafter) for the assessment year (A.Y.) 2006-07 vide order dated

14.11.2008.

2. The appeal raises two issues per its two grounds, which we shall take up in

seriatim. The first ground relates to an addition in respect of unutilized modvat credit,
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effected in the sum of Rs.1,59,649/- u/s.145A of the Act read with Explanation thereto.
The same stood confirmed by the 1d. CIT(A) in appeal in-as-much as it was confirmed
that the adjustment of the unutilized modvat, both for the opening stock and purchases,
still left an unutilized credit for the impugned sum, and which was therefore to be added
to the value of the closing stock u/s.145A. Reliance for the purpose has been placed by
the Revenue on the decisions in the case of CIT vs. Malayala Manorama Co. Ltd. [2002]
253 ITR 378 (Ker) and CIT vs. Mahavir Alluminium Ltd. [2008] 297 ITR 77 (Del).

Aggrieved, the assessee is in appeal.

3. We have heard the parties, and perused the material on record.

3.1  The facts of the case are largely undisputed. This issue (i.e., the application of
section 145A qua the unutilized modvat credit), is no longer res integra, having been
examined over a series of decisions by the tribunal, besides thus by the higher courts of
law. We may for the sake of convenience and clarity in the matter reproduce the head
notes of a decision in the case of Herclues Pigment Industry vs. ITO (in ITA No.
271/Mum/2012 dated 29.05.2013, ‘H’ Bench)/[2013] 93 DTR (Mum)(Trib) 49). After
examining the matter at length, duly noting the decisions by the higher courts as well as
the principles involved, it, in sum, opined as under:

‘Accounts—Method of accounting—Unutilized cenvat credit (UCC)—
Assessee claimed to have valued its closing stock inclusive of all taxes—It
follows inclusive method of accounting following mandate of section
145A, which is, in fact, otherwise tax-neutral, so that it should not result in
any enhancement or change in income—AQO made addition on account of
outstanding balance in unutilised cenvat credit account—CIT(A) observed
that entire unutilised MODVAT credit pertains to current year; opening
balance in account being nil, directed adjustment of outstanding balance in
account to assessee's income inasmuch as same was only excise component
on raw material, semi-finished goods and finished goods in stock—Held,
Section 145A is only an accounting prescription, statutorily mandated,
which is in consistence with the accepted accounting principles of valuation
at cost or, in case of finished goods, at market value, where it is less than
cost—Valuation of stock considered in its proper perspective, could never
be a source of income or profit—Assessee's accounts cannot be said to be
in accordance with section 145A—Outstanding untilized Cenvat credit
reflected as a part of cost of raw material as at year-end was balancing
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figure, and does not represent the excise component on the raw material, or
even that on the closing inventories of finished and semi-finished goods—
Only adopting all the figures at correct values would lead to correct profit
in terms of Section 145A, and balance in UCC a/c (for the time being)
cannot be taken as a surrogate measure of excise component in inventories
at that point of time—UCC a/c, as being prepared, was not in consistence
with accounting principles—Only a correct statement of current assets and
liabilities, i.e., which are not on capital account, in balance-sheet, would
enable reflection of correct operating results for the relevant accounting
period—Only booking of profit (against excess recovery of excise duty)
would enable an agreement of the outstanding balance in UCC a/c with
excise component in closing inventories, so that accounts, whether
maintained on gross or net basis, reflect current asset in respect of excise
paid thereon at the same, correct value—Further, it is only this, reckoning
'profit' on excess recovery as the difference between the profit per the two
statements prepared on net and gross basis, that would state UCC a/c at
correct value of current asset represented by it, where accounts are
maintained on net basis, bringing profit per two methods at par—Provision
becomes tax-neutral only when duty is paid on value addition, else not, in
view of non obstante provision of Section 43B—That, however, cannot be
a ground for not observing the method of accounting that yields correct
profits or operating results—Even where accounting treatment provides
correct results, provision of section 43B would have to be given due
effect—Same cannot be defeated by non-booking statutory liability in
respect of excise in accounts—Sections 43B and 145A, both non obstante
provisions, are to be read in harmony—In final analysis, tax neutrality of
net method is subject to it being established, with the non obstante
provision of section 43B, which in fact obtains irrespective of the method
of accounting followed, assuming a crucial significance when liability in
respect of all levies as accrued are booked or accounted for.’

3.2 In view of the afore-said analysis by the tribunal, which in fact represents its
consistent view in the matter, it stands clarified that there is no principle in accountancy
which would sanction or authorize the inclusion of the unutilized modvat credit as part of
the value of the closing stock and thereby go to increase the income for the relevant year.
The said credit is essentially qua an account maintained by the assessee for the purpose
of the deposit of duty with the excise department. The mandate of law per section 145A
would stand met and satisfied only upon scrupulously following its prescription, i.e., by

valuing the opening and closing inventories as well as the purchases and sales during the
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year at inclusive of all duties and levies incident thereon. We, therefore, only consider it
fit and proper that the matter is like wise restored back to the file of the Assessing Officer
(A.O.) to give effect to the direction/s afore-stated, which we confirm and adopt, after of
course hearing the assessee in the matter. We decide accordingly. As regards the
decisions relied upon by the Revenue (refer para 2 of this order), which we have perused,

the same being on different issues altogether, are not relevant.

4. The second and the only other issue arising in the instant appeal relates to the non-
admissibility of the certain incomes, aggregating to Rs.10,45,582/-, in the computation of

income eligible for deduction u/s.80-IB of the Act, as under:

Interest Rs.3,19,378/-
Other income Rs.1,42,074/-
BST refund Rs.4,96,260/-
Commission Rs.87,870/-

The same stand excluded by the A.O. on account of being non-business incomes and, in
any case of the matter, being non-manufacturing receipts, so that the same were not
derived from the assessee’s eligible unit so as to qualify for deduction u/s.80-IB of the
Act. The same stood confirmed by the 1d. CIT(A) on the same basis of the same reasons,
relying on a series of decisions by, among others, the apex court, as in the case of
Pandian Chemicals Ltd. vs. CIT [2003] 262 ITR 278 (SC); CIT vs. Autokast Ltd. [2001]
248 ITR 110 (SC); CIT vs. Sterling Foods [1999] 237 ITR 579 (SC); and Tuticorin Alkali
Chemicals & Fertilizers vs. CIT [1997] 227 ITR 172 (SC). Aggrieved, the assessee is in
appeal.

5. We have heard the parties, and perused the material on record.

5.1 The law 1n the matter 1s well-settled, and toward which the Revenue has relied on
a series of decisions by the apex court, with its’ decision in the case of Liberty India vs.
CIT [2009] 317 ITR 218 (SC), which is also in the context of section 80-IB, reiterating
the same view. The issue, as we discern, is whether any of the said receipts could be said

to be derived from the business of the assessee’s eligible undertaking in-as-much as the
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relevant provision of section 80-IB(1) employs the words ‘derived’ from the business
referred to in sub-sections (3) to (11) of the section, further referring to it as the ‘eligible
business’. This aspect has been the subject matter of consideration by the tribunal in the
case of Tessitura Monti (P.) Ltd. vs. ITO [2013] 141 ITD 531(Mum.) [22 ITR (Trib)
329]. Though the said decision is in context of s. 10B of the Act, the same, employing the
same expression, i.e., profits derived from the business of the eligible undertaking, is pari
materia and, thus, relevant. The words ‘business of the undertaking’, it stands explained,
are wider in ambit than the words ‘profits of the undertaking’ and, therefore, any profit
which is derived from the business of the assessee’s undertaking would qualify to be the
profits of the business of the undertaking, and upon excluding that attributable to
domestic turnover (or non-qualified exports), would be the profits derived by the hundred
per cent. export-oriented undertaking from exports, as contemplated in section 10B(1),
and on which deduction is to be allowed. In other words, the word “derived” would
control or guide the word “profits” in the deduction provision, but the activity from
which the profits are derived is the economic activity that comprises the business of the
eligible undertaking, rather than being restricted strictly to the eligible undertaking. As
such, as long as a receipt is intimately and inextricably connected with the “business of
the undertaking”, it cannot be excluded in reckoning the eligible profits under section
10B(1). The contention that the profits derived by an undertaking are simply the profits of
the business adjusted in the ratio of the ‘export turnover’ to the ‘total turnover’ in view of
section 10B(6) of the Act was in fact repelled by the tribunal, stating that that rather
represents one of the three steps involved in arriving at the eligible profit; the first step
being to ascertain if the assessee’s undertaking is an eligible undertaking u/s.10B, and the
second being the determination of the profits as derived by/from the eligible undertaking,
which represents the fundamental condition for the application of the provision of section

10B(1). The different credits under consideration in that case were:

(a)  interest on monies held in fixed deposit with the bank for availing of credit
facilities by way of letter of credit and bank guarantee;

(b) interest on fixed deposits and bank accounts on surplus funds;
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(c)  sales tax refund and excise duty drawback for an earlier period, being not payable
by an export unit;

(d) scrap sale; and

(e)  miscellaneous income comprising canteen recovery, discount and fine from
workers, credited to the account head “other income” by the assessee in its books
of account,

with the tribunal proceeding to decide on the exigibility of each of these receipts
on the anvil of the ratio afore-stated. The same would, in our view, apply in equal
measure to the instant case as well. Reference in this context may also be made to the
decision by the hon’ble jurisdictional high court in the case of CIT vs. Rachna Udhyog
[2010] 230 CTR (Bom) 72 (copy on record).

5.2 We shall proceed receipt-wise:

a) Interest income on bank deposit (Rs.3,19,378/-)

As explained in the case of Tessitura Monti (P.) Ltd. (supra), where the monies
held in deposit account/s form part of the regular arrangement adopted or followed by the
bank for extending non-fund based credit facilities to its constituents, the same can only
be regarded as integral to the assessee's business and, accordingly, would form part of the
profits of the business of the assessee's industrial undertaking. On the other hand, if and
to the extent the deposit with the bank represents investment or parking of the assessee’s
surplus funds (for the time being), the same would in fact qualify to be considered as
income assessable u/s.56. No case for deduction u/s.80-IB on such interest is made out.

We decide accordingly.

b) Other income (Rs.1.42.074/-)

The same, as contended, is on account of sale of scrap arising out of the assessee’s
industrial undertaking. The same, again as clarified by the tribunal over a series of
decisions, as also in the case of Tessitura Monti (P.) Ltd. (supra), and with reference to
the decisions by the higher courts, would certainly qualify for deduction u/s.80-1B.
Accordingly, subject to the verification of the said income being on account of sale of

scrap, the assessee’s claim is allowed.
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c) BST refund (Rs.4,96,260/-)

The same represents refund of sales-tax from the Sales Tax Department. The same
arising on account of a government policy toward non-levy of tax on either the purchases
or sales from a class of undertakings to which the relevant scheme of the Govt. applies,
the first degree relationship thereof would not be with the goods produced by the said
undertaking, but with the said policy instrument of the State Government, seeking to
provide incentive to units and thereby encourage the (relevant) industry. Accordingly, the
same would not qualify for deduction u/s.80-IB, though shall without doubt form part of
the assessee’s business income, even as clarified by the tribunal in Tessitura Monti (P.)

Ltd. (supra) with reference to the decision by the apex court in the case of Liberty India

(supra).

d) Commission (Rs.87,870/-)

The same is admittedly earned from the trading division of the assessee’s
enterprise, which is stated to be a part of the industrial undertaking and does not represent
any independent or isolated activity. We cannot but disagree. The same arises only on
account of services rendered by the assessee, which is an economic activity apart from
and independent of that of the industrial undertaking producing the goods. Accordingly,
the same would not be eligible for deduction u/s.80-IB. We decide accordingly.

Before parting with our order, we may clarify that it is consistent with the order by
the tribunal in the case of Dy. CIT vs. Medley Pharmaceutical Ltd. [2007] 109 TTJ 328

(Mum) relied upon before us.

6. In the result, the assessee’s appeal is partly allowed.
qRoTAd: fFUTRr @ 3rder 3nfe w&dga i ardr § |
Order pronounced in the open court on April 25, 2014

Sd/- Sd/-
(Dr. S. T. M. Pavalan) (Sanjay Arora)
ST TEET / Judicial Member Gl &ET / Accountant Member

HIS Mumbai; feelieh Dated : 25.04.2014
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