IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 246 OF 2012
(@ SPECI AL LEAVE PETI TI ON(C) NO. 7101 OF 2010)

ASSI STANT COVMERCI AL TAX OFFI CER APPELLANT
VERSUS
M S ROVESH POVNER PRODUCTS P. LTD. RESPONDENT
ORDER
1. Leave granted.
2. This appeal is directed against the judgnent and order

dated 29.06.2009 passed by the Hgh Court of Judicature for
Raj ast han at Jaipur Bench in S.B.Sales Tax Revision Petition Cvil
No. 139 of 2009.

3. The Revenue, being aggrieved by the orders passed by the
Revenue Appellate Tribunal, Jaipur, had approached the H gh Court in
S. B. Sal es Tax Revision Petition Cvil No.139 of 2009.

4. The High Court has disposed of the Revision Petition only
on the ground that the Check-Post Authority had levied penalty on
the owner of the goods at the tine of checking of the vehicle.

5. Dr. Mani sh Si nghvi, |earned counsel for the appellant would

cont end t hat t he reasoni ng of t he Hi gh Cour t i's
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opposed to the observation made by this Court in the case of

Asst. Commercial Taxes O ficer Vs. Bajaj Electricals Ltd. (2009)1 SCC
p. 308.
6. In the aforesaid said decision, this Court has observed:

“28. If one reads sub-section (5) of Section 78 in its
entirely with Rule 53 of the 1995 Rules, it is clear
that penalty was liable to be inposed for inportation
of any taxable goods for sale without furnishing a
declaration in Form ST 18-A conpletely filled in al

respects. The duty to fill and furnish the said form
is inposed on the purchasing dealer. Ther ef or e,
Section 78(5) as it stood prior to 22.3.2002 inposed
penalty if possession or novenent of goods took place
inter alia in breach of Section 78(2)(a) on “the
person in charge”, which included the owner. In this
connection it may be noted that sub-section (5) cones
after sub-section (4)(c) which tal ks about release of
the goods to “the owner of the goods” on his giving of
adequate security. It is the owner (inporter) who has
to fill in Form ST 18-A It is the owner who is
entitled to seek rel ease under Section 78(4) on giving
security. It is the owner who is entitled to hearing
under Section 78(5) and, therefore, the expression
“person in charge of the goods” under Section 78(5)
woul d include the owner. Mor eover, under Section
78(2) the words used are “person in charge of a
vehicle or carrier of goods in novenent® whereas the
wor ds I n Section 78(5) which cones after

sub-section (4) refer to “person in
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charge of the goods”. The words “in novenent” do not
find place in Section 78(5) and therefore, the
expression “person in charge of goods” under Section
78(5) was w der than the expression “person in charge
of goods in novenent” under Section 78(2)(a).
Consequently, the expression “person in charge of the
goods” under Section 78(5) who is given an opportunity
of being heard in the enquiry would include the “owner
of the goods”.

7. W are in agreenment with the decisions of this Court. In
vi ew of the conclusions reached by this Court in the above case, the
Hi gh Court was not justified in observing that since the penalty has
been |l evied only against the owner of the vehicle and not against
the person in-charge of the vehicle and, therefore, the judgnent of
the H gh Court cannot be sustai ned.

8. In the result, the appeal is allowed, the order passed by
the H gh Court is set aside and the order passed by the Check-Post
Aut hority is confirned.

Ordered accordi ngly.

....................... J.
(H. L. DATTU)

....................... J.
( CHANDRAMAULI  KR. PRASAD)

NEW DELHI
JANUARY 09, 2012
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