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BEFORE THE AUTHORITY FOR ADVANCE RULINGS (INCOME TAX)  

NEW DELHI 

 

19
th

 Day of September, 2011 

 

A.A.R. No.975 of 2010 

 

PRESENT 

 

 

Justice Mr. P.K.Balasubramanyan (Chairman) 

Mr. V.K. Shridhar (Member) 

 

 

Name & address of the applicant  Tiong Woon Project & Contracting  

      Pte. Limited 

      13 & 15 Pandan Street, 

      Singapore 128470 

 

Present for the applicant   Mr.K.Meenakshi Sundaram, CA 

        

Present for the Department                             Mr. K.R.Vasudevan, Additional 

 Director of Income-tax (Intl.Taxn.), 

 Chennai     

 

 

RULING 
(by Mr.V.K.Shridhar) 

 

 

 

          Applicant is a company formed in Singapore. It has secured following four 

work orders:  

     Financial Year 2009-10  

(i)  Naftogaz Project at Bina, Madhya Pradesh which commenced on    

22.05.2009 and completed on 5.10.2009.  

(ii) Vijay Tank Vessels project at Bhatinda, Punjab which commenced 

on 15.10.2009 and completed on 22.01.2010. 
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 Financial Year 2010-11 

(i) Naftogaz India Project Bhatinda, which commenced on 2.04.2010       

and expected to be completed on 3.6.2010.  

(ii) HPCL-Mittal Energy Ltd. Project, Bhatinda, Punjab which 

commenced on 15.5.2010 and expected to be completed on 

6.08.2010. 

2. Applicant submits that these four projects are independent of each other and 

secured through independent work orders. These are installation projects and executed 

using its two cranes which were imported from Singapore in November, 2007. To carry 

out the installation work, four to five key personnel from Singapore are deployed along 

with the local manpower.  Prior to the present installation projects, the cranes were used 

for executing installation projects for Toyo Engineering India Ltd., Panipat, India.  It is 

eligible for Treaty benefits. Applicant is of the view that as these are installation projects, 

these can be considered to have a Permanent Establishment only if each of these four 

installation projects continues for a period of more than 183 days individually in any 

previous year in terms of Article 5.3 of the Double Taxation Avoidance Agreement with 

Singapore (DTAA). As the income from the execution of these projects is in the nature of 

business profits, it would be taxable in India as per Article 7.1 of the DTAA only if it has 

a Permanent Establishment in India. No amount can be said to be payable as a fee for 

technical services in view of Explanation 2 to section 9(1)(vii). In the event the income 

accruing to the applicant is taxable in India, the rate of deduction of Income-tax would be 

2% plus surcharge.  
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3.  The applicant has raised the following questions for a ruling from this authority:- 

 

1. Whether looking to the nature of activities carried on / to be carried on by 

the Applicant, which is a Singapore based company and a non-resident as per the 

provisions of section 6(3) of the Income Tax Act, 1961, the Applicant can be held 

to have earned any income taxable in India from its activities of execution of four 

Installation Projects referred herein, as per the provisions of Income Tax Act, 

1961? 

2. If the answer is affirmative, 

a) how the total income of the Applicant as per the provisions of the 

Income Tax Act, 1961 should be computed? and 

b) what is the rate of deduction of income tax to be applied by the 

Customer(s) as per Chapter XVIIB of the Income Tax Act, 1961? 

 

 

4. The applicant submits that the scope of these installation projects comprise of 

erection and installation of certain heavy equipments at the site of the customers. The 

equipments to be installed are fabricated and provided by the customers at the installation 

sites. The work orders for each of these projects refer to erection of equipments and 

would constitute installation and assembly projects. 

5. The Revenue has challenged the applicant’s contention that these projects are 

installation and assembly projects. The learned representative of the Revenue argues that 

the applicant in the statement of facts did not make any such assertion. In fact, in these 

projects, the cranes are used and personnel are engaged to provide services. The website 
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does not portray the applicant as a company engaged in installation work. The source of 

its revenues is shown as rendering services, rentals and construction work etc. It is a 

crane rental company. For all the four contracts, the cranes and the persons were in India 

which constitutes a service PE under Article 5.6 of the DTAA. It is further argued that as 

the applicant has floated a wholly owned subsidiary in February, 2010 which has applied 

for a SEZ in Dahej and Shri G.Maran is shown as the contact man of the applicant, the 

subsidiary is a PE of the applicant.  

6. We have perused the work orders for these four projects. The scope of work under 

these projects is similar and requires the applicant to provide ground preparation details 

for the movement of cranes and obtain approval to the scheme under which erection is to 

be executed. The Load Movement Test on the crane is required to be organized. The 

holding of the equipments after erection before completion of welding of the column 

sections is required to be carried out. Setting up, fitting, placing, positioning of the 

fabricated equipments at the site is thus required to be carried out which in our view 

constitute installation or assembly project. Such an activity undertaken by the applicant 

would not amount to supervisory activities in connection with installation and assembly 

project nor it would amount to furnishing of services under the deeming provision of 

Article 5.6 of the DTAA, a residuary clause to Article 5.4 and 5.5 of the DTAA. The 

nature and purpose of these activities relates to installation and assembly projects and are 

covered under Article 5.3 of the DTAA. The controversy whether Article 5.3 or 5.6 will 

apply is settled as we are of the view that the activities of the applicant relates to 

installation and assembly projects. The fact that the income from the execution of these 

projects is in the nature of business profits and taxable as per Article 7.1 of the DTAA is 
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not denied by the Revenue. In fact the Revenue did not object when the applicant offered 

income in the past on the basis that it has a PE in terms of Article 5.3 of the DTAA. We 

are unable to agree with the Revenue how the wholly owned subsidiary formed in 

February, 2010 and the mention of Shri G.Maran as a contact person in the work orders 

for the projects would constitute a PE of the applicant.  

7. The question that remains for our consideration is whether the different periods of 

the contracts are to be aggregated to reckon the threshold of 183 days under Article 5.3 of 

the DTAA in a fiscal year in a case where the projects are not carried out for the same 

principal. We notice that Naftogaz India had given two orders: one order in FY 2009-10 

and another in FY 2010-11. These are to carry out different work: one is for the erection 

of Coke Drum and Fractionators’ column at Bina and other for erection of equipment at 

CDSP unit or GGSRL at Bhatinda. It can therefore be said that for FYs 2009-10 and 

2010-11 the parties are different. All these are independent projects and there is no 

interconnection and interdependence amongst them. None of them appears to be an 

extension of another. Therefore the duration test for installation and assembly projects 

provided under Article 5.3 of the DTAA cannot be construed to be read for all the 

projects that do not pass the test of cohesiveness, interconnection and interdependence. 

We therefore, hold that in the given facts of the case, aggregation of the periods of the 

contracts cannot be made for these four contracts and consequently the applicant cannot 

be said to have a PE in terms of Article 5.3 of the DTAA. We may clarify that it is based 

on the fact that the duration of each of the two projects executed in FY 2010-11 does not 

exceed 183 days.  
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8. In view of the above, the income earned by the applicant from its activities of 

execution of four installation projects referred above is not liable to tax in India. 

Accordingly, the first question is answered in the negative. In view thereof, question 

No.2 need not be answered.   

 Accordingly ruling is given and pronounced on 19
th

 Day of September 2011. 

 

 

  Sd/-        Sd/- 

  (P.K.Balasubramanyan)                           (V.K.Shridhar)                                 

   Chairman                                                         Member 
 
F.No. A.A.R. No.975 of 2010     Dated 19.9.2011  
  
   (A)        This copy is certified to be a true copy of the advance ruling and is sent to: 

1. The applicant. 

2. The Director of Income-tax (International Taxation) Chennai. 
3. The Joint Secretary (FT&TR-I), M/Finance, CBDT, Bhikaji Cama Place,  New Delhi. 
4. The Joint Secretary (FT&TR-II), M/Finance, CBDT, Bhikaji Cama Place,  New Delhi 
5. Guard file. 

(B)     In view of the provisions contained in Section 245S of the Act, this ruling should not be given for publication 
without obtaining prior permission of the Authority.       

  
 

                        ( Nidhi Srivastava ) 
Addl. Commissioner of Income-tax(AAR- IT)  
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