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PER N.V.VASUDEVAN, J.M, 

 
IT SS A 62/Mum/08 & ITA No.111/M/08:  
 

These are appeals by the Assessee.  The circumstances under which 

these appeals arise for consideration are as follows: 

 The Assessee is a partnership firm.  It deals in bullion and precious 

metals.  The Partners of the Assessee firm are (1) M/S.Novice Investments 

Pvt. Ltd. (2) M/S.Exhale Investments Pvt.Ltd. and (3) M/S. Fancier 

Investments Pvt.Ltd.  All the partners of the Assessee firm were group 

companies of Parekh group in which Mrs.Naina Parekh, Mrs.Kalawati 

Parekh and Mrs. Meena Parekh are directors.  There was a search and 

seizure conducted u/s.132 of the Income Tax Act, 1961 (the Act)on 

24/09/2002 in the case of M/S.Parekh Platinum Limited, covering 

residential and businesss premises belonging to Parekh family.  Since the 

Assessee was also part of Parekh group, the business premises of the 

Assessee was also searched on 24/9/2002.   

   

2. According to the AO, in the course of search and seizure action, 

voluminous incriminating documents were found and seized.  Mainly 

Assessee’s books of account were also seized in the form of C.D.’s and hard-

disk.  The chronology of events thereafter was as follows: 

 

a) On 28.07.2003 a notice u/s.158-BC of the Act was issued calling upon 

the Assessee to file return of income for the Block Period viz., 1.4.96 to 

24.9.2002. 

b) On 22.4.2004, the Assessee filed a nil return of income for the block 

period.   

c) On 11.6.2004 a notice u/s.143(2) & 142(1) of the Act was issued by 

the AO fixing the case for hearing on 13.7.2004. 

d) On 13.7.2004, the Assessee did not attend the proceedings. 
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e) On 5.08.2004, the AO, sent a proposal to the Commissioner of Income 

Tax(CIT) for appointing a special auditor u/s.142(2A) of the Act to 

conduct special audit of the books of accounts of the Assessee. 

f) On 12.8.2004, the CIT gave his approval for the proposal to conduct 

special audit of the accounts of the Assessee. 

g) On 13.8.2004, the AO informed the Assessee that the Assessee should 

get its books of Accounts audited by the special auditor by 17.9.2004.       

h) On 13.8.2004, the Authorized representative of the Assessee filed a 

letter dated 13.8.2004 before the AO giving reply to some of the 

queries raised by the AO in his notice u/s.143(2) of the Act dated 

11.6.2004. 

i) On 16.8.2004, the Assessee filed an application before CIT pointing 

out that the Assessee was not given opportunity of being heard before 

passing the order directing it to get its books of accounts audited by a 

special auditor u/s.142(2A) of the Act.  Further the Assessee pointed 

out that all the books of account have been seized by the search party 

and are available on sealed CDs with the AO.  The AO has not even 

opened theses CDs as we have never been called to remain present 

while the sealed CDs are opened for verification.  Since the CDs were 

not opened it was clear that the books of accounts have not at all been 

examined by the AO.  It was pointed out by the Assessee that the 

condition precedent for appointing special auditor u/s.142(2A) of the 

Act to examine the books of accounts, was formation of opinion that 

the accounts are complex and accordingly requires special audit.  The 

Assessee pointed out that the order for special audit has been passed 

without application of mind and mechanically.  Not even a single 

instance of complexity of the accounts have been specified in the order 

u/s.142(2A) of the Act and the order has been passed only with a view 

to gain time for completion of block assessment.  In this regard it is 

worthwhile to mention that u/s158BE of the Act, an order of Block 

Assessment u/s.158BC of the Act has to be passed within 2 years 

from the end of the month in which the search action u/s.132 of the 

Act, concluded.  In the case of the Assessee the search took place on 

24.9.2002 and the time for completion of the Block assessment was 

getting barred by 31.10.2004.  There was no progress in the 

Assessment till 5.8.2004 and therefore to gain time the AO has sent a 

proposal for a special audit.  As per the proviso to Sec.158BE  of the 
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Act, the time for completion of assessment will get automatically 

extended by the time taken for getting the books audited by a special 

auditor u/s.142(2A) of the Act (subject to a maximum of 80 days).  

Further an additional period of 60 days would also be available to the 

AO from the date of report of the special audit for completing the block 

assessment.   

j) On 30.8.2004, the Special Auditors informed the AO that the Assessee 

is not co-operated in carrying out the special audit. 

k) On 31.8.2004 another letter dated 31.8.2004 by the Authorized 

representative of the Assessee giving reply to some of the queries 

raised by the AO in his notice u/s.143(2) of the Act dated 11.6.2004.  

According to the AO, the Assessee promised to produce witnesses on 

15.9.2004 but did not do so.   

l) On 16.9.2004 the AO extended the period for carrying out special 

audit u/s.142(2A) of the Act, which period would expire on 17.9.2004.  

The period was extended to 1.11.2004.    

m) On 16.9.2004, the Assessee addresses another letter to the CIT to 

withdraw the order for carrying out special audit u/s.142(2A) of the 

Act.   

n) On 8.10.2004, the AO wanted the Assessee to produce witnesses so 

that the seized CD and Hard disc can be opened in their presence.   

o) On 18.10.2004, the Assessee sent witnesses and on that date the 

Seized CD’s and hard disc were opened. 

p) On 1.11.2004, the AO extends the period for completion of the special 

audit u/s.142(2A) of the Act, to 31.12.2004. 

q) On 31.12.2004, the AO again extends the period for completion of 

special audit u/s.142(2A) of the Act, to 7.2.2005.   

r) On 10.2.2005, the Special Auditors inform the AO that the Assessee 

has not co-operated or rendered any assistance nor produced books of 

accounts to carry out special audit u/s.142(2A) of the Act and 

therefore they are unable to complete the special audit.   

s) On 7.4.2005, the AO passed an ex-parte Block assessment order 

u/s.144(1)(b) of the Act read with Sec.158BC of the Act.         
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3. We will now see the addition made by the AO in the block assessment 

framed u/s.158BC of the Act read with Sec.144(1)(b) of the Act. 

 

4. The case of the AO was that the Assessee indulged in bogus purchases 

to the tune of Rs. 93,94,951/-.  In this regard the AO observed as under: 

“8.1 Bogus Purchases:  During the course of search at the office cum 
factory premises of  M/s. Parekh Platinum Ltd. at 16B Samhita 
Indusrial Estate, Off Andheri Kurla Road, Safeed Pool, Mumbai 400 
072 on 25/9/2002, a loose paper file containing 352 pages, marked as 
A-1 was found and seized. 
 
8.2  This file contains the sales invoices pertain to the following group 
concerns of M/s. Parekh Platinum Ltd. 
 i)   M/s. Sonal enterprises 
ii)   M/s. Chokshi Navnitlal & Sons 
iii) M/s. Jamnadas Nathalal & Co. 
iv) M/s. Jyoti Traders 
v)   M/s. Parekh Platinum Ltd. 
 
83.  All the above sales have been treated as second sale and the sales 
tax has not been charged on these transactions.  The accounts of all 
the concerns except M/s. Chokshi Navnitlal  & Sons are maintained at 
the office of M/s. Parekh Platinum Ltd.  As highlighted in the stock 
register seized at the premises these transactions are not reflected in 
their stock register.  There is no evidence that the goods were 
physically moved from one concern to another.  These bills are in fact 
a part of the circular transactions amongst the various group concerns 
and thereby to book bogus purchase so as to reduce its taxable 
income. 
 
8.4  Pages 246,258,268, and 270 are the sale invoices of Sonal 
Enterprises to M/s. Jyoti Traders i.e. the assessee firm.  These pages 
show that the assessee has made purchases from Sonal Enterprises of 
a total amount of Rs.93,94,951/-.  Since the assessee has failed to 
produce any supporting evidences and during the search also it was 
established that no actual stock was transferred from Sonal 
Enterprises to the assessee. 
Therefore, in view of the above and inspite of availing several 
opportunities the assessee failed to cooperate with the department and 
the special auditors to explain these anomalies.  Hence the entire 
purchases from M/s. Sonal Enterprises totalling to Rs.93,94,951/- is 
being treated as bogus expenditure of the assessee for the block period 
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and the entire amount is added as undisclosed income of the assessee 
for the block period.” 

 

 
5. Before the AO, the Assessee raised a plea that the assessment order 

dated 7.4.2005 passed by the AO would be barred by limitation of time as 

laid down in Sec.158BE of the Act.  In this regard it would be appropriate to 

narrate those provisions.  The provisions of Sec.158BE of the Act, reads as 

follows: 

 
 
 

“Sec.158BE : Time limit for completion of block assessment. 
(1) The order under section 158BC shall be passed— 
(a) ……..  
(b)  within two years from the end of the month in which the last of the 
authorisations for search under section 132 or for requisition under 
section 132A, as the case may be, was executed in cases where a 
search is initiated or books of account or other documents or any 
assets are requisitioned on or after the 1st day of January, 1997. 
(2) The period of limitation for completion of block assessment in the 
case of the other person referred to in section 158BD shall be—……. 
Explanation 1 : In computing the period of limitation for the purposes 
of this section, the period— 
(i)  during which the assessment proceeding is stayed by an order or 
injunction of any court, or 
(ii)  commencing from the day on which the Assessing Officer directs 
the assessee to get his accounts audited under sub-section (2A) of 
section 142 and ending on the day on which the assessee is required 
to furnish a report of such audit under that sub-section, shall be 
excluded. 
Provided that where immediately after the exclusion of the aforesaid 
period, the period of limitation referred to in sub-section (1) or sub-
section (2) available to the Assessing Officer for making an order under 
clause (c) of section 158BC is less than sixty days, such remaining 
period shall be extended to sixty days and the aforesaid period of 
limitation shall be deemed to be extended accordingly. 
Explanation 2 : For the removal of doubts, it is hereby declared that 
the authorisation referred to in sub-section (1) shall be deemed to have 
been executed, 
(a)  in the case of search, on the conclusion of search as recorded in 
the last panchnama drawn in relation to any person in whose case the 
warrant of authorisation has been issued; 
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(b) in the case of requisition under section 132A, on the actual receipts 
of the books of account or other documents or assets by the 
Authorised Officer.” 
 

 

6. It is not in dispute that the provisions of section 158BE(1)(b) applies to 

the present case as the search was conducted on 24.9.2002. The period of 

limitation for the passing the order of block assessment under those 

provisions read with explanation-2 would expire on 31.10.2004 and this is 

admitted by the AO in the order of assessment as well.  The period to be 

excluded as per Explanation 1(ii) of section 158BE is the day from which the 

Assessing Officer directs the assessee to get his accounts audited under sub-

section (2A) of section 142 and ending on the day on which the assessee is 

required to furnish a report of such audit under that sub-section, shall be 

excluded. Now we shall refer to the provisions of section 142 in so far as they 

are material for the present case. 

“Sec.142:   Enquiry before assessment. 
(1) For the purpose of making an assessment under this Act,... 
(2) For the purpose of ….. 
(2A) If, at any stage of the proceedings before him, the Assessing 
Officer, having regard to the nature and complexity of the accounts of 
the assessee and the interest of the revenue, is of the opinion that it is 
necessary so to do, he may, with the previous approval of the Chief 
Commissioner or Commissioner, direct the assessee to get the 
accounts audited by an accountant, as defined in the Explanation 
below sub-section (2) of section 288, nominated by the Chief 
Commissioner or Commissioner in this behalf and to furnish a report 
of such audit in the prescribed Form duly signed and verified by such 
accountant and setting forth such particulars as may be prescribed 
and such other particulars as the Assessing Officer may require. 
(2B) The provisions of sub-section (2A) shall have effect 
notwithstanding that the accounts of the assessee have been audited 
under any other law for the time being in force or otherwise. 
(2C) Every report under sub-section (2A) shall be furnished by the 
assessee to the Assessing Officer within such period as may be 
specified by the Assessing Officer : 
Provided that the Assessing Officer may, on an application made in 
this behalf by the assessee and for any good and sufficient reason, 
extend the said period by such further period or periods as he thinks 
fit; so, however, that the aggregate of the period originally fixed and 
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the period or periods so extended shall not, in any case, exceed one 
hundred and eighty days from the date on which the direction under 
sub-section (2A) is received by the assessee. 
(2D) The expenses of, …. 
(3) …… 
(4) …..” 

 
7. A reading of sub-section (2A) would show that the Assessing Officer is 

required to direct the assessee to obtain an audit report within a specified 

time having regard to the nature and complexity of the accounts of the 

assessee and having regard to the interest of the revenue. The consequences 

of the assessee not adhering to the time limit fixed by the Assessing Officer 

under section 142(2A) is that the Assessing Officer can proceed to make a 

best judgment assessment in terms of section 144(1)(b) which reads as 

follows : 

“Sec.144: Best judgment assessment. 
(1) If any person— 
(a)  ................... 
(b)  fails to comply with all the terms of a notice issued under sub-
section (1) of section 142 or fails to comply with a direction issued 
under sub-section (2A) of that section, or 
(c)  .................. 
the Assessing Officer, after taking into account all relevant material 
which the Assessing Officer has gathered, shall, after giving the 
assessee an opportunity of being heard, make the assessment of the 
total income or loss to the best of his judgment and determine the sum 
payable by the assessee on the basis of such assessment.” 

 
8. According to the Assessee the time limit fixed by the Assessing Officer 

under section 142(2A) of the Act cannot be said to be only directory. 

According to the Assessee, Section 142(2A)of the Act,  speaks in terms 

imperative and the language permits of no relaxation of the rigidity of the 

rule of time limit laid down therein except to the extent stated in section 

142(2C). Therefore, section 142(2A) should be applied in its undiluted form, 

disregarding the consequences. The Assessee further submitted that a 

reading of provisions of section 142(2C) would also suggest that the assessee 

shall obtain the audit report within the period originally fixed. Extension of 
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time is allowed only on an application by the assessee in this regard and 

only when the assessee shows good and sufficient cause. Even under such 

circumstance the maximum period including the originally period and the 

extended period cannot extend beyond 180 days from the date on which the 

assessee receives direction in this regard from the Assessing Officer.  

According to the Assessee, a plain reading of the above provision makes it 

clear that firstly it is the AO who fixes the time limit for obtaining and 

furnishing of the report of Special Audit by the assessee.  Secondly, it is only 

the AO who can extend the time limit for furnishing the report of Special 

Audit by the assessee.  The AO can do so, only on an application by the 

assessee and on the assessee showing good and sufficient cause.  Thirdly, 

even the AO cannot extend the time limit beyond on aggregate period of 180 

days from the date on which the direction u/s 142(2A) is received by the 

assessee.  According to the Assessee, the above provisions have to be strictly 

construed because the consequences of the assessee not complying with the 

directions of the AO, empowers the AO to proceed to make a Best Judgment 

Assessment in terms of S.144 (1)(b) of the Act.  According to the Assessee, 

another reason for a strict construction of the above provisions would be 

that the time limit for completion of assessment would get enlarged by the 

period taken for obtaining of the report of the special audit and the 

provisions of S.142 (2A) should not be used as a means to get the benefit of 

an extended period of limitation by the AO. 

  

9. It was submitted by the Assessee that admittedly in this case the audit 

report was originally directed to be filed on or before 17.9.2004 but no 

extension of time was sought by the assesse.  The AO has suo motto 

extended the time limit for completion of the audit by the Special Auditor 

appointed u/s.142(2A) of the Act.   

 

10. It was also submitted that in terms of the provisions of section 158BE 

Explanation 1(ii) the period to be excluded would commence from the date 
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on which the Assessing Officer directs the assessee to get his accounts 

audited and the ending on the day on which the assessee is required to 

furnish a report of such audit. The last day on which the audit report is 

required to be furnished is 17.9.2004. Thus the period to be excluded is only 

from 13.8.2004 to 17.9.2004 viz., 34 days. The period for completion of 

Assessment would stand extended to 31.10.2004 + 34 days viz., 5.12.2004.  

Since between 17.9.2004 (the date on which the Assessee should have 

obtained the report of special audit u/s.142(2A) of the Act as originally fixed 

by the AO) and the last day for completion of the block assessment 

u/s.158BE was less than 60 days, the AO would get further time of 60 days 

in terms of the proviso below Expln.1 to Sec.158BE of the Act. Thus 

according to the Assessee, the AO ought to have completed the assessment 

on or before 5.1.2005.  Since the Assessment order was passed on 7.4.2005, 

it was barred by time.  It was the submission of the Assessee that the period 

of extension suo motto by the AO to complete the special audit should not be 

excluded in computing the period of limitation because the AO has no such 

powers to extend the period for completion of the audit suo motto.     

 

11. The stand of the revenue that the period from 13.8.2004 till 7.2.2005, 

viz., the date on which the final extension of time for furnishing audit report 

expired has to be excluded and further a period of 60 days has to be added 

in terms of the proviso below Expln.1 to Sec.158BE of the Act.  In that event 

the period of limitation would expire on 7.4.2005 and the order of 

assessment has been passed within the period of limitation.   

 
12. Without prejudice the above contention, the Assessee also submitted 

that the AO did not record any satisfaction regarding the complexity of the 

accounts of the Assessee which is a condition precedent for appointment of a 

special audit u/s.142(2A) of the Act.  According to the Assessee,  the 

provisions of section 142(2A) are only to enable the Assessing Officer to 
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obtain report of an auditor where owing to complex nature of the accounts 

there is a possibility of a loss to the revenue. 

 

13. Before we deal with the order of the AO on this issue, we have to make 

it clear that the Assessee never filed any application for extension of time to 

get the special audit completed.  The Assessee has all along been only 

challenging the direction to conduct the special audit on the ground that the 

required satisfaction of complexity of accounts and loss to the revenue by 

reason of the complexity of accounts does not exist.   

 

14. On this issue, the AO held that the Assessee’s letter to the CIT asking 

for revoking the order of the AO to carry out special audit u/s.142(2A) of the 

Act, and forwarding such copies to the AO was an application by the 

Assessee seeking extension of time for carrying out the special audit.  This 

conclusion of the AO, as we have pointed out in the earlier paragraph is not 

correct.  The Assessee never accepted the order of the AO for carrying out 

special audit and was challenging the same.  The Assessee never sought 

extension of time and the finding of the AO in this regard, is without basis 

and not correct. 

 

15. The AO thereafter contradicted himself by saying that he has the 

power to grant suo motto extension of time as laid down by the Hon’ble 

Pujab & Haryana High Court in the case of Jagatjit Sugar Mills Co. Ltd. 210 

ITR 468 (P & H)wherein it was laid down that the AO has power to grant 

extension of time for carrying out special audit suo motto.  The AO also held 

that the Assessee did not co-operate in completing the special audit and 

ultimately no special audit could be carried out.  Thereafter the AO justified 

his action in proceeding to make an assessment u/s.144(1)(b) of the Act as 

follows: 
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“7.5  In course of examination of the seized documents, the materials 
collected  during the post search investigation, statements of various 
concerned persons, correspondences made with the assessee and the 
special auditors and all the relevant materials gathered, the 
undisclosed income of the assessee is assessed as per the best 
judgment of the undersigned under section 144(1)(b) of the I.T. Act, as 
the assessee failed to  comply with the directions issued u/s. 142(2A) 
of the I.T. Act, 1961.” 

 
 
16. On the issue of limitation and satisfaction of conditions for ordering 

special audit, the AO held as follows: 

“ 9.2  It is pertinent to mention that the search action u/s. 132(1) of 
the  I.T. Act was carried out on 24/09/2002.  the assessee was 
directed  on 13/8/2004 under section 142(2A) of the I.T. Act to allow 
M/s. Bhuta Shah & co. C.As to carry out the required audit.  The 
assessee’s case was getting barred by limitation of time on 
31/10/2004.  As per proviso to section 142(2C) of the I.T. Act, the time 
limit was extended twice, so as to submit the audit report on 
7/2/2005 before the Assessing Officer as the assessee’s application, 
citing reasons, for cancellation of special audit was pending with the 
higher authorities.  However, the aggregate of the period originally 
fixed and the periods so extended did not exceed one hundred and 
eight days from the date on which the  direction under sub section 
(2A) is received by the assessee. 
 
9.3  However, as per Explanation 1(ii) to section 158 BE of the I.T. Act 
the period commencing from the day on which the Assessing Officer 
directs the assessee to get its accounts audited u/s. 142(2A) and 
ending on the day on which the assessee is required to furnish a 
report of such audit under that sub section shall be excluded.  
Accordingly the period from 13/8/2004 to 7/2/2005 i.e. 180 days 
needs to be excluded.  Accordingly, the time limit gets extended from 
13/08/2004 by 180 days i.e. on 7/2/2005.  As per proviso to section 
158BE of the I.T. Act 1961, “where immediately after the exclusion of 
the aforesaid period, the period of limitation referred to in sub-section 
(1) or sub section (2) available to the Assessing Officer for making an 
order under clause (c) of section 158 BC is less than sixty days, such 
remaining period shall be extended to sixty days and the aforesaid 
period of limitation shall be deemed to be extended accordingly.”.  
Therefore, in this case after the exclusion of the period of audit of 180 
days, the period of limitation referred to in section 158BE (1) of the I.T. 
Act available to the AO for making an order is 79 days.  Therefore, the 
time limit for completion of block assessment is upto 27/04/2005. 
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9.4  The assessee had also raised the issue of time barring date before 
the higher authorities and the relevant provisions of the I.T. Act 1961 
and the provisions of section 158BE of the I.T. Act was duly explained.  
Thus it is apparent that, the relevant facts in respect of the time 
barring dates of the instant block proceedings have been discussed 
with the authorized representative of the assessee on different 
occasions.  Therefore, the letter filed by the assessee on 04/04/2005 is 
unwarranted.  It is further proved beyond doubt that the assessee is 
interested on delaying the proceedings and not concerned about 
complying with the provisions of I.T. Act 1961. 
 
10.  though the assessee has been availing reasonable opportunities of 
being heard, there has not been a single instance when it has made 
efforts to explain the relevant issues, as emerged from the scrutiny of 
the seized material and statement of concerned  people working for the 
assessee and even defied the directions given under section 142(2A) of 
the I.T. Act 1961.  This resulted into the mandatory completion of the 
assessment proceedings u/s. 144(1)(b) of the I.T. Act 1961.  Therefore, 
the undersigned  has no alternative but to use the materials on record 
and  assess the concealed income of the assessee as per his best 
judgment. 
 
10.1 Here it would be relevant to quote the judgement of Allahabad 
High Court in the case of M/s. Sahara India Mutual Benefit Company 
Ltd. vs. CIT (269 ITR 563) that even though when the assessee did not 
produce it books of accounts before the Assessing Officer, it was a 
matter of satisfaction of the Revenue authorities concerned that they 
have arrived at a definite conclusion on the basis of  available material 
and exercise their powers under section 142(2A) of the I.T. Act.  It 
further held that a person cannot be permitted to gain, on account of 
his own fault.  If the assessee deliberately, knowing the consequences, 
refuses to produce the books of accounts, the assessee cannot be 
permitted to raise a hue and cry that the account books were not 
perused by the AO before passing the order u/s. 142(2A) of the I.T. 
Act.” 

 

 

17. Against the order of the AO dated 7.4.2005, the Assessee filed appeal 

before CIT(A) on 6.5.2005(wrongly mentioned as 6.5.2008 in the order of 

CIT(A)).  In the grounds of appeal among other grounds the Assessee also 

challenged the direction to conduct special audit u/s.142(2A) of the Act and 
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also the validity of the order of assessment on the ground that it is barred by 

limitation of time as laid down in Sec.158 BE of the Act.   

 

18.   On 18.1.2008, the CIT(Central)-IV. Mumbai, in exercise of his powers 

of revision u/s.263 of the Act issued a show cause notice to the Assessee 

calling upon the Assessee to show cause as to why the order of assessment 

dated 7.4.2005 passed in the Assessee’s case should not be revised as the 

same was erroneous and prejudicial to the interest of the revenue because 

the AO made addition of Rs.93,94,951 on basis of seized documents, viz., 

page Nos.246,258,268 and 270 of the seized filed (marked “A-1”) which were 

sale invoices of M/s. Sonal Enterprises raised on the assessee firm.  Since 

there was no evidence of physical movement of goods from M/s. Sonal 

enterprises to the assessee firm and the assessee had failed to produce any 

evidence in support of purchases from M/s. Sonal Enterprises, the addition 

was made by the AO. The further conclusion of the AO was that  the entire 

transactions of purchases and sales amongst the group cases of M/s. PPL 

clearly establish that these are just paper circulation transactions without 

any movement of goods from one place to other to reduce the tax liability of 

the group cases.  On this basis the AO treated the purchases to the extent of  

Rs.93,94,951/- was bogus expenditure of the assessee firm for the block 

period and accordingly, the said amount was adopted as the assessee’s 

undisclosed income of the block.  According to the CIT, in the course of block 

assessment proceedings of M/s. Sonal Enterprises, it came to light that 

during the block period under reference the said party had claimed to have 

made sales to the tune of Rs. 167,76,45,475/- to the assessee firm.  Thus, in 

the case of the assessee firm, purchases to the tune of Rs. 1,66,82,50,524/- 

(Rs.1,67,76,45,475 less Rs. 93,94,951/-) which is shown as sales by 

M/S.Sonal Enterprises, remained unverified by the AO while finalizing its 

block assessment proceedings and the order of the AO should be cancelled 

and the AO should be directed to examine the case afresh.   
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19.  In reply thereto the Assessee submitted that (i)  The block assessment 

order passed by the AO was barred by limitation and was, therefore, void ab 

initio and bad in law.  Accordingly, the said order can not be subject matter 

of revision u/s. 263 of the I.T. Act.  (ii)  The assessee is in appeal before the 

CIT(A) on various issues relating to jurisdiction and quantum of 

addition/disallowance and the appeal is still pending.  Therefore, there is no 

scope for action under section 263. (iii) In the course of the block 

assessment proceedings the AO had called for specific information and the 

assessee had made submissions in compliance.  Books of accounts for the 

block period were produced before the AO and entries were correlated with 

seized documents. The AO had taken a conscious decision in determining 

the assessee’s undisclosed income of the block period at Rs.93,94,951/- and 

no more. 

 
20. The CIT by his order dated 12.3.2008 passed u/s.263 of the Act, 

however rejected the stand of the Assessee and he set aside the order dated 

7.4.2005 and directed the AO to frame a fresh assessment, for the following 

reasons: 

 

“4.1  The contentions of the assessee have been duly considered.  It is 
noticed  that the question of limitation was raised by the assessee 
before the AO in the course of the block assessment proceedings and 
the AO had dealt with that question elaborately in the block 
assessment order dated 07/4/2005 passed by him.  In my considered 
view, the AO was rightly persuaded by the decision of the Hon’ble 
Punjab and Haryana High Court in the case of Jagjit Sugar Mills Co. 
Ltd. vs. CIT and others, (1994) 210 ITR 468, and the decision of the 
Hon’ble Allahabad High Court in the case of Sahara India Mutual 
Benefit Co. Ltd. vs. CIT (2004) 269 ITR 563 to  come to the conclusion 
that the time limit for completion of the block assessment in the 
present case was upto 27/4/2005.  In that view of the matter, the 
assessee’s plea on limitation in respect of its block assessment order 
merits rejection.  Further, in the assessee’s own words, its appeal 
against the block assessment order in its case is still pending before 
the CIT(A).  Thus, the matters raised before the said authority have not 
been considered and decided.  Thus following Explanation (c) to sub-
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section (1) of section 263, the question of merger does not arise in this 
case at all.  In the result, there is no bar  on the power of the CIT to 
revise the block assessment order, even if the same is under appeal 
before the CIT(A).  Notwithstanding the assessee’s contention that it 
had made submissions, had produced books of account and had 
correlated entries with seized documents, records clearly reflect the 
fact that there was not even  a whisper from the assessee anywhere  
regarding the purchases to the tune of Rs. 1,66,82,50,524/- 
(Rs.1,67,76,45,475/- less Rs. 93,94,951/-) by it from M/s. Sonal 
Enterprises, let alone any corroborative/supporting material in 
evidence of its claim of genuineness of the purchase  from M/s. Sonal 
Enterprises.  As regards the assessee’s contention that the AO had 
taken a conscious decision in determining the assessee’s undisclosed 
income of the block period, it is evident  from the block assessment 
order under reference that:- 
 
(a) the Assessing Officer has not considered  the total purchases from 

M/s. Sonal Enterprises for the entire block period, 
(b) the Assessing Officer has considered only one seized document i.e. 

loose paper file (marked A-1) for determining the figure of 
purchases from M/s. Sonal Enterprises, and 

(c) the Assessing  Officer has not called for the assessment year wise 
details of purchases made by the assessee comprising the block 
period. 

 
Thus, it is indisputable that the verification, enquiry and investigation 
warranted in the facts and circumstances of the case were not madce 
by the AO. 
 
5. In the light of the discussion in the preceding paragraphs, the 
assessment order dated 07/04/2005 passed by the AO u/s. 158 BC 
r.w.s. 144(1)(b) of the I.T. Act is hereby cancelled with direction to the 
AO to frame a fresh assessment order in accordance with law and after 
verification, enquiry and investigation warranted in the facts and 
circumstances of the case.  In doing so, the AO shall given reasonable 
opportunity of being heard to the assessee firm.” 
 

21. Aggrieved by the order of the CIT passed under Sec. 263 of the Act, the 

Assessee has filed IT (SS) A. No.62/mum/08. 

 

22. The appeal of the Assessee filed against the order of the AO dated 

7.4.2005 was pending and in the meantime the proceedings u/s.263 of the 

Act were initiated.  On 22.8.2008, the CIT(A) dismissed the appeal of the 



IT(SS)60,61,62 ,110,111 &112/M/08 

 
17 

Assessee against the order of the AO dated 7.4.2005 for the reason that by 

virtue of the order of the CIT u/s.263 of the Act, the order of assessment 

dated 7.4.2005 no longer existed and therefore the appeal of the Assessee 

becomes infructuous.   

 

23. Aggrieved by this order of the CIT(A), the Assessee has filed IT(SS) 

A.No.111/Mum/08.   

 

24. We will first consider the appeal against the order u/s.263 viz., IT(SS) 

A.No.111/Mum/08. 

 

25. The issues that have to be decided in this appeal would be: 
 

1.  Whether the order of assessment passed u/s.263 is barred by 

limitation for the reason that 

a)  The AO extended the time suo motto for completion of the special 

audit u/s.142(2A) of the Act and whether he has powers to extend 

the time suo motto? 

b) The order u/s.142(2A) of the Act was itself not valid because of the 

non satisfaction of the condition regarding existence of complexity 

of accounts and loss of revenue as a consequence of the same?  

2.  Whether the order u/s.263 of the Act is invalid because the condition 

precedent for exercise of jurisdiction u/s.263 of the Act, viz., the order 

sought to be revised should be erroneous and prejudicial to the 

interest of the revenue was not satisfied? 

26. At the outset the learned D.R. objected to the tribunal deciding the 

question whether the assessment order dated 7.4.2005 is barred by time for 

the reason that the grounds of appeal of the Assessee do not specifically 

challenge the order u/s.263 on this ground.  On this ground we have to 

observe that the grounds of appeal are not happily worded to project the 

grievance of the Assessee in this regard.  Ground No.1 raised by the 

Assessee reads as follows: 
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“Passing an order u/s.263 of the I.T.Ac 1961 cancelling the block 
assessment order dated 7.04.2005 passed by the AO u/s.158BC 
r.w.s.144(1)(b) of the ITAct 1961 as the provisions of the said Section 
263 are not attracted.” 
 

27. In our view ground No.1 is broad enough to cover all aspects of the 

validity of order u/s.263 of the Act.  We also notice that the validity of the 

order u/s.263 of the Act on the ground that the order of assessment dated 

7.4.2005 is itself invalid being one passed beyond the period of limitation 

laid down in Sec.158BE of the Act was specifically raised by the Assessee 

before the CIT in the proceedings u/s.263 of the Act.  The powers of the 

Tribunal u/s.254 of the Act are not confined to the grounds raised before the 

Tribunal.  If ultimately it is found that the order of assessment dated 

7.4.2005 itself was invalid because it was passed beyond the period of 

limitation laid down in Sec.158BE of the Act, then the order revising that 

order passed u/s.263 of the Act will also have no effect.  The Assessee 

cannot project this grievance in any other proceedings except in this appeal 

against the order passed u/s.263 of the Act, because the order of 

assessment dated 7.4.2005 stands cancelled by the order passed u/s.263 of 

the Act.  The CIT(A) has already dismissed the appeal against the order of 

assessment dated 7.4.2005 holding that the order of assessment having 

been cancelled, the appeal becomes infructuous.  In these circumstances, we 

reject the preliminary objection raised by the learned D.R. and proceed to 

decide the validity of the order of assessment dated 7.4.2005 on the ground 

that it is barred by time.   

 

28. On the issue of limitation we have already seen that the on 13.8.2004, 

the AO passed the order u/s.142(2A) of the Act, directed the Assessee to get 

its books of Accounts audited by the special auditor by 17.9.2004.  On 

16.9.2004 the AO extended the period for carrying out special audit 

u/s.142(2A) of the Act, which period would expire on 17.9.2004.  The period 

was extended to 1.11.2004.  On 1.11.2004, the AO extended the period for 
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completion of the special audit u/s.142(2A) of the Act, to 31.12.2004. On 

31.12.2004, the AO again extended the period for completion of special audit 

u/s.142(2A) of the Act, to 7.2.2005.  On 10.2.2005, the Special Auditors 

informed the AO that the Assessee has not co-operated or rendered any 

assistance nor produced books of accounts to carry out special audit 

u/s.142(2A) of the Act and therefore they are unable to complete the special 

audit.  On 7.4.2005, the AO passes an ex-parte Block assessment order 

u/s.144(1)(b) of the Act read with Sec.158BC of the Act.  We have already 

held that the Assessee did not make any application for extension of time 

before the AO and that the extension of time was granted by the AO suo 

motto.  We have also seen that if the extension of time suo motto by the AO 

is held to be invalid then the assessment order passed on 7.4.2005 would be 

beyond the period of limitation prescribed u/s.158BE of the Act and would 

on that ground be liable to be quashed.  Consequently, the order u/s.263 

would also be held to be invalid because it seeks to revise an order which is 

invalid.   

 

29. On the issue of limitation, the plea of the Revenue is that the AO has 

the power to suo motto grant extension of time for carrying out special audit 

u/s.142(2A) of the Act and in this regard the revenue has placed strong 

reliance on the decision of the Hon’ble Punjab & Haryana High Court in the 

case of Jagjit Sugar Mills & Co. (supra).  The facts of the case before the 

Hon’ble Punjab & Haryana High Court was as follows:  The Assessee in that 

case challenged the validity and legality of initiating  proceedings by 

issuance of notice dated February 26, 1993, under section  142(2A) of the 

Income-tax Act, 1961 (hereinafter referred to as "the Act"),  requiring the 

petitioner to get a special audit of its accounts conducted.  The challenge 

was on the ground that the  accounts of the petitioner have already been 

audited being a limited  company and the Assessing Officer erred in passing 

the order under section  142(2A) of the Act requiring the petitioner to get a 

special  audit. The Hon’ble High Court rejected the plea holding that a 
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reading of the language of section 142(2A)  of the Act makes it clear that in 

case the Assessing Officer at any stage  of the proceedings before him, 

having regard to the nature and complexity  of the accounts of the assessee 

and the interests of the Revenue, is of the  opinion that it is necessary so to 

do, with the previous approval of the  Chief Commissioner/Commissioner, 

may direct the assessee to get the  accounts audited by the accountant. The 

reasons recorded by the Assessing  Officer which were duly approved by the 

Chief Commissioner/Commissioner have been attached with the written 

statement. The Hon’ble Court perused  those reasons and was satisfied that 

the  Assessing Officer was justified in forming the opinion that the accounts  

of the company require a special audit.  The Assessee raised another 

argument that under section 142(2C) of the Act,  the period fixed by the 

Assessing Officer for the report under sub-section  (1) was three months and 

this period could not be extended until and  unless an application was filed 

by the assessee for extension of the period.  It was contended that the 

assessee did not file any such application and,  therefore, the Assessing 

Officer erred in extending the period for submission of the report of the 

special audit under section 142(2A) of the Act.  The Hon’ble Court rejected 

this argument holding that the proviso to sub-section  (2C) of section 142 of 

the Act makes it clear that the Assessing Officer may,  either on the 

application made by the assessee and/or for any good and  sufficient 

reasons, extend the said period which cannot extend to more  than 180 days 

from the date on which the direction under section 142(2A) is received by the 

assessee.  

 

30. The learned counsel for the Assessee relied on decision of Bangalore 

Tribunal in the case of Madhuvana House Building Co-operative Society Vs. 

ACIT 76 TTJ (Bang) 948 and Delhi Tribunal in the case of Sunder Exports 

Vs. DCIT 120 TTJ (Del) 853 wherein after consider the decision of the 

Hon’ble Punjab & Haryana High Court in the case of Jagjit Sugar Mills Co. 

Ltd.(Supra), it has been held that the AO has no power to make suo motto 
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extension of time for completion of the special audit u/s.142(2A) of the Act.  

We have perused the decisions.  In the first decision it was submitted by the 

Assessee in that case that the Hon’ble Punjab & Haryana High Court has 

held that the proviso to sub-section  (2C) of section 142 of the Act makes it 

clear that the Assessing Officer may,  either on the application made by the 

assessee and/or for any good and  sufficient reasons, extend the said period.  

The word “or” is never found in proviso to Sec.142(2C) of the Act and to this 

extent the decision is per incuriam.  The Tribunal did not consider this plea 

but held that the order of assessment was barred by time even after 

excluding the total period of 180 days(see Para-17 of the order of the 

Tribunal).  In the second decision the Tribunal held that the AO has no 

power to suo motto extend the period for completion special audit 

u/s.142(2A) of the Act.  The Tribunal held that the decision of the Hon’ble 

Punjab & Haryana High Court in the case of Jagjit Sugar Mills Co. (supra) 

was not applicable because the Assessee in that case basically challenged 

the validity and legality of initiation of proceedings by issuance of notice 

u/s.142(2A) of the Act(refer to para 11 of the order of the Tribunal).  The 

Tribunal further held that the Assessee before the Hon’ble Punjab and 

Haryana High Court did not co-operate in completing the special audit 

whereas the Assessee in the case before the Tribunal fully co-operated and 

therefore extension of time by the AO suo motto was held to be invalid.  Thus 

both the decisions of the Tribunal referred to above cannot be said to be 

strictly applicable to the facts of the present case, where the AO has 

specifically held that the Assessee is guilty of not co-operating, in completing 

the special audit.   

 

31. The learned D.R. placed reliance of the decision of the Hon’ble Bombay 

High Court in the case of CIT Vs. Godavari Devi Saraf 113 ITR 589 (bom) 

wherein order of penalty setting aside Penalty-was in challenge before the 

Hon’ble High Court.  The Tribunal set aside the  penalty order in view of 

decision of High Court of another State (Madras High Court) holding sec. 
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140A(3) ultra vires of art. 19(1)(f) of Constitution.  The Hon’ble High Court 

held that the law declared by High Court in a State is binding on Tribunal in 

another State and the Tribunal did not go into constitutionality of provision 

of I.T. Act and only decided the case in accordance with decision of High 

Court.  The learned D.R. submitted that the law declared by the Hon’ble 

Punjab & Haryana High Court in the case of Jagjit Sugar Mills Co. (supra) 

should be followed because it was the only decision of High Court (though it 

is decision of non-Jurisdictional High court) on the issue.  The learned 

Counsel for the Assessee on the other hand submitted that the decisions of 

the High Court are binding on the subordinate courts and authorities or 

Tribunals under its superintendence throughout the territories in relation to 

which it exercises jurisdiction. It does not extend beyond its territorial 

jurisdiction.  Therefore the non jurisdictional High Court decision is not 

binding on the Tribunal and in this regard relied on the decision of the 

Hon’ble Bombay High Court in the case of CIT Vs. Thana Electricity Supply 

Ltd.206 ITR 727 (Bom).   

 

32. We have considered the submission and are of the view that where 

there is only one view taken on a particular issue by any of the High 

Court/s, for the sake of uniformity and judicial discipline, the Tribunal 

should follow the same, though it may not be binding in the strict sense.  It 

is no doubt true that by the Finance Bill 2008, w.e.f. 1.4.2008, Sec.142(2C) 

has been amended to include power of the AO to extend the period for 

carrying out special audit u/s.142(2A) of the Act, suo motto and that these 

provisions have been explained in Circular No.1 dated 27.3.2008 by the 

CBDT to operate prospectively from 1.4.2008.  The learned counsel for the 

Assessee also relied on the decision of the Tribunal in the case of Shri Gian 

Chand Vs. DCIT 2010-TIOL 229-ITAT-Del, wherein the Tribunal has held 

that prior to 1.4.2008, the AO has no power to extend the period for carrying 

out special audit u/s.142(2A) of the Act, suo motto.  As already stated, we 

would prefer to follow the only view of the Hon’ble High Court on the issue.      
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We will take up for consideration the next issue viz., The order u/s.142(2A) 

of the Act was itself not valid because of the non satisfaction of the condition 

regarding existence of complexity of accounts and loss of revenue as a 

consequence of the same.  It is the argument of the learned counsel for the 

Assessee that as a consequence to the invalidity of the order u/s.142(2A) of 

the Act, the time limit for completing the Block Assessment would expire on 

31.10.2004.   

 

33. The Supreme Court in Rajesh Kumar v. Deputy CIT [2006] 287 ITR 

91(SC) took the view that the principles of natural justice required notice to 

the assessee before a special audit report is ordered by the Assessing Officer 

under section 142A of the Act. A doubt was expressed as to whether such 

opportunity is necessary in every case and the matter was referred to the 

Full Bench, which decided the issue in Sahara India (Firm) v. CIT [2008] 300 

ITR 403 (SC). The Supreme Court held that an order for special audit results 

in civil consequences, though it is an administrative order and therefore the 

concept of natural justice has to be read in such administrative actions.  But 

with a view to spare actions already taken, the Supreme Court clarified that 

its rule will apply prospectively, (i.e., after 11.3.2008) so that past failures 

would not render the assessments in pursuance of such audit report without 

notice, invalid. Such a view requiring prospective application was taken in 

view of the uncertainty of law in this regard that existed before the Hon’ble 

Supreme Court rendered its decision in the case of Rajesh Kumar’s (supra).  

The Finance Act, 2007, has inserted a proviso to Sec.142(2A) of the Act, w.e.f 

1.6.2007 whereby it is mandatory to issue of show-cause notice before 

ordering special audit.   Therefore the invalidity of the order u/s.142(2A) of 

the Act on the ground that no notice was given to the Assessee before 

passing the order for special audit u/s.142(2A) of the Act, cannot be raised 

in this case. 
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34. The next argument of the ld.counsel for assessee was that direction to 

get the books of accounts of the assessee subjected to a Special Audit was 

not valid because the conditions necessary for invoking such powers u/s 

142(2A) viz., (a) nature of accounts, (b) complexity of accounts, and (c ) 

Interests of the Revenue are not fulfilled in the present case.  Consequently 

the extended period of limitation was also not available to the AO.  In this 

regard, the learned counsel for the Assessee placed reliance on the decision 

of the Hon’ble Gujarat High Court in the case of Alidhara Texpro Engineering 

P.Ltd. Vs. DCIT 332 ITR 115 (Guj), wherein the Hon’ble Gujarat quashed the 

order of assessment which was based on the special order report on finding 

that there was no evidence that the Assessing Officer had considered 

accounts and found them to be complex.  The order of special audit was also 

held to be invalid.  The learned counsel for the Assessee in this regard 

pointed out that in the course of search all the books of accounts have been 

seized by the authorised officer conducting the search u/s.132 of the Act 

and those books were in the form of CD’s.  The CD’s were put on seal and 

the seal was opened only on 18.10.2004 whereas the order for special audit 

was passed on 13.8.2004.  It was submitted by him that the condition 

precedent for passing an order u/s.142(2A) of the Act directing the Assessee 

to get its account audited by a special auditor is the satisfaction of the AO 

having regard to the nature and complexity of the accounts of the assessee 

and the interest of the revenue, that is  necessary get the assessee’s account 

audited by a special auditor.  It was submitted by him that when the books 

of accounts of the Assessee which were in CD format were not opened till 

13.8.2004, the AO could not have formed such opinion.  It was submitted by 

him that the  Assessing Officer has not been able to show that the accounts 

of the Assessee was ever considered by the Assessing Officer, and thereafter 

having regard to the complexities of the said accounts he had formed an 

opinion to have the said accounts require to be specially audited. It was 

argued that in the absence of the prerequisite conditions of the provision 

being fulfilled, the action of the AO directing the Assessee to get its account 
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audited by a special auditor should be held to be bad in law and 

consequently the order of assessment should also be held to be barred by 

time as the AO cannot have the benefit of extended period of limitation 

pursuant to an illegal order u/s.142(2A) of the Act.   

 
35. The learned D.R. drew our attention to para 5.1 of the AO’s order and 

submitted that the AO has recorded the required satisfaction in this regard 

in the order of assessment.  The following are the relevant observations of 

the AO. 

“5.  Simultaneously,  a proposal dated 5/8/2004 was sent to the 
Commissioner of Income Tax, Central IV, Mumbai for approval for 
conducting a special audit under section 1442(2A) of the Income Tax 
Act of the assessee’s books of accounts for the block period vis-à-vis 
the seized papers, documents and C.Ds. 
 
It was duly analysed in the proposal that the assessee was indulging 
into booking of bogus purchases from its own associate concerns so as 
to reduce its taxable income.   It was also discovered from the seized 
documents that the assessee entered into circular transactions with it 
associate concerns so as to book losses.  Special audit was  required to 
unveil the multiple entries of circulation of various products amongst 
its associate concerns and to trade the ultimate beneficiary.  
Therefore, in view of the referred anomalies, detailed proposal was 
forwarded to the Commissioner of Income Tax, Central IV, Mumbai for 
the sanction of special audit u/s. 142(2A) of the I.T. Act.  The proposal 
for special audit was sent due to nature and complexity of the instant 
assessee’s accounts and to protect the interest of Revenue.” 

 

  
36. We have already seen that the Assessee’s accounts were in the form of 

CD’s and were seized during the search and put on seal.  These CD’s were 

opened only on 18.10.2004 in the presence of witnesses on behalf of the 

Assessee.  In such circumstances we fail to understand as to how the AO on 

5.8.2004 when he sent a proposal for special audit to CIT could have looked 

into the accounts of the Assessee at all.  It is obvious that the order for 

special audit has been passed without fulfillment of the requisite 
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preconditions as contemplated u/s.142(2A) of the Act.  In this regard the AO 

in para 4 of the Assessment order last sentence observed as follows: 

“The case was getting barred by limitation of time on 31.10.2004.  
Inspite of availing the reasonable opportunity of being heard the 
Assessee has repeatedly failed to comply with the terms of notice 
issued u/s.143(2) and 142(1) of the I.T.Act”. 
 

37. Immediately thereafter the AO has in para-5 referred the case for 

special audit u/s.142(2A) of the Act.  In our view the conditions precedent 

for  passing an order u/s.142(2A) of the Act directing the Assessee to get its 

account audited by a special auditor viz., the satisfaction of the AO having 

regard to the nature and complexity of the accounts of the assessee and the 

interest of the revenue, that is  necessary get the assessee’s account audited 

by a special auditor is not fulfilled in the present case and therefore the 

reference to special audit is held to be invalid.  Consequently, the extended 

time available for passing the order of assessment in terms of Sec.158BE of 

the Act cannot also be availed by the AO.  The order of assessment is 

therefore held to be barred by limitation.  The order of assessment is 

therefore invalid and the consequent action u/s.263 of the Act setting aside 

such invalid assessment cannot also be sustained.   

 

38. The learned counsel for the Assessee and the learned D.R. addressed 

arguments on the validity of the order passed u/s.263 of the Act on merits 

also.  Since we have decided the issue on the question of limitation of the 

assessment order that was revised u/s.263 of the Act, we have not dealt with 

those submissions.  

 

39. For the reasons stated above, the appeal of the Assessee challenging 

the proceedings u/s.263 of the Act as invalid is allowed and the order 

u/s.263 of Act is hereby quashed.   
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40. As far as IT(SS)A.No.111/Mum/08 is concerned, we have already seen 

that the CIT(A) did not decide the appeal of the Assessee for the reason that 

the order of assessment has been cancelled u/s.263 of the Act.  The order 

u/s.263 of the Act, has now been quashed and therefore in normal 

circumstances, the appeal would be decided by directing the CIT(A) to decide 

the appeal on merits.  We have while deciding the appeal against the order 

u/s.263 of the Act, already held that the order of the AO was barred by 

limitation.  Therefore there would no useful purpose in setting aside the 

order of CIT(A) and directing him to decide the appeal on merits afresh.  We 

therefore allow the appeal of the Assessee against the order of the CIT(A) 

challenging the order of the AO, holding that the order of assessment is 

barred by time.   

 
41. Consequently, both the appeals by the Assessee are allowed. 
 
   
42. IT(SS) A No.61/Mum/08 is an appeal by the Assessee against the 

order dated 12.3.2008 of CIT(A), Central-IV, Mumbai, passed under Sec. 263 

of the Act. 

 

43. IT(SS) A.No.112/Mum/08 is also an appeal filed by the Assessee 

against the order dated 22.8.2008 of CIT(A), Central-III,  dismissing the 

appeal of the Assessee against the order of the AO  

 
 
44. The Assessee is a partnership firm.  It deals in bullion and precious 

metals.  The Partners of the Assessee firm are (1) M/S.Novice Investments 

Pvt. Ltd. (2) M/S.Semantez Investments Pvt.Ltd. and (3) M/S. Fancier 

Investments Pvt.Ltd.  All the partners of the Assessee firm were group 

companies of Parekh group in which Mrs.Naina Parekh, Mrs.Kalawati 

Parekh and Mrs. Meena Parekh are directors.  There was a search and 

seizure conducted u/s.132 of the Income Tax Act, 1961 (the Act)on 

24/09/2002 in the case of M/S.Parekh Platinum Limited, covering 
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residential and business premises belonging to Parekh family.  Since the 

Assessee was also part of Parekh group, the business premises of the 

Assessee was also searched on 24/9/2002.     

 

45. According to the AO, in the course of search and seizure action, 

voluminous incriminating documents were found and seized.  Mainly 

Assessee’s books of account were also seized in the form of C.D.’s and hard-

disk.   

 

46. The AO made assessment in the case of this Assessee also on the same 

basis on which the Assessment was made in the case of the Assessee in IT 

(SS) A.No.112/Mum/08.  The sequence of events and other all other facts 

and dates are identical to the said case, except the quantum of addition 

made.  The above order of AO was revised by the CIT in exercise of powers 

u/s.263 of the Act.  All the dates and events and verbatim the same as in the 

case which we decided in IT(SS) A.No.111/Mum/08 and IT(SS) 

A.No.62/Mum/08.  The parties adopted the arguments advanced in the case 

of IT(SS) A.No.111/Mum/08 and IT(SS) A.No.62/Mum/08. 

 

47. For the reasons stated while deciding IT(SS) A.No.111/Mum/08 and 

IT(SS) A.No.62/Mum/08, both the appeals of the Assessee are allowed.  The 

order u/s.263 of the Act, is quashed and the order of assessment is held to 

be barred by limitation.  Consequently, the appeal against the order of the 

CIT(A) challenging the validity of the assessment made is also allowed. 

In the result, both the appeals being IT(SS) A.No.112/Mum/08 and IT(SS) 

A.No.61/Mum/08 are allowed. 

 

48. IT(SS) A No.60/Mum/08 is an appeal by the Assessee against the 

order dated 12.3.2008 of CIT(A), Central-IV, Mumbai, passed under Sec. 263 

of the Act. 
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49. IT(SS) A.No.110/Mum/08 is also an appeal filed by the Assessee 

against the order dated 22.8.2008 of CIT(A), Central-III,  dismissing the 

appeal of the Assessee against the order of the AO. 

 
 
50. The Assessee is a partnership firm.  It deals in bullion and precious 

metals.  The Partners of the Assessee firm are (1) M/S.Novice Investments 

Pvt. Ltd. (2) M/S.Exhale Investments Pvt.Ltd. and (3) M/S. Fancier 

Investments Pvt.Ltd.  All the partners of the Assessee firm were group 

companies of Parekh group in which Mrs.Naina Parekh, Mrs.Kalawati 

Parekh and Mrs. Meena Parekh are directors.  There was a search and 

seizure conducted u/s.132 of the Income Tax Act, 1961 (the Act)on 

24/09/2002 in the case of M/S.Parekh Platinum Limited, covering 

residential and businesss premises belonging to Parekh family.  Since the 

Assessee was also part of Parekh group, the business premises of the 

Assessee was also searched on 24/9/2002.     

 

51. According to the AO, in the course of search and seizure action, 

voluminous incriminating documents were found and seized.  Mainly 

Assessee’s books of account were also seized in the form of C.D.’s and hard-

disk.   

 

52. The AO made assessment in the case of this Assessee also on the same 

basis on which the Assessment was made in the case of the Assessee in IT 

(SS) A.No.112/Mum/08.  The sequence of events and other all other facts 

and dates are identical to the said case except the quantum of addition 

made.  The above order of AO was revised by the CIT in exercise of powers 

u/s.263 of the Act.  All the dates and events and verbatim the same as in the 

case which we decided in IT(SS) A.No.111/Mum/08 and IT(SS) 

A.No.62/Mum/08.  The parties adopted the arguments advanced in the case 

of IT(SS) A.No.111/Mum/08 and IT(SS) A.No.62/Mum/08. 
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53. For the reasons stated while deciding IT(SS) A.No.111/Mum/08 and 

IT(SS) A.No.62/Mum/08, both the appeals of the Assessee are allowed.  The 

order u/s.263 of the Act, is quashed and the order of assessment is held to 

be barred by limitation.  Consequently, the appeal against the order of the 

CIT(A) challenging the validity of the assessment made is also allowed. 

 

54. In the result, both the appeals being IT(SS) A.No.110/Mum/08 and 

IT(SS) A.No.60/Mum/08 are allowed. 

 

55. In the result, all the appeals are allowed. 
  
 
          Order pronounced in the open court  on the   20th   day  of  May, 

2011. 

            Sd/-                                                                        Sd/- 

(J.SUDHAKAR REDDY )                                          (N.V.VASUDEVAN) 
ACCOUNTANT MEMBER                                       JUDICIAL MEMBER 
 
Mumbai,     Dated.   20th   May.2011 
 
 
 Copy to: 1.  The Appellant   2.  The Respondent  3. The CIT City –concerned 

4. The CIT(A)- concerned  5.  The  D.R”J” Bench. 
 
(True copy)           By Order  
 
                                 Asst. Registrar, ITAT, Mumbai Benches 
            MUMBAI. 
Vm. 
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