
 

 

 IN THE INCOME TAX APPELLATE TRIBUNAL : ‘A’ BENCH : AHMEDABAD 

 

    (Before Hon’ble Shri T.K. Sharma, J.M. & Hon'ble Shri A.N.Pahuja, A.M. ) 

 

 

I.T.A. No. 1752/Ahd./2009     :    Assessment Year : 2004-2005 

 

    Jethiben K. Patel Discretionary Trust, Ahmedabad -Vs-D.C.I.T., Circle-10, Ahmedabad           

             (PAN : AAATJ 0260F)               

      (Appellant)                                                                                         (Respondent) 

   

I.T.A. No. 1753/Ahd./2009      :    Assessment Year : 2004-2005 

 

   Kisan Discretionary Family Trust, Ahmedabad   -Vs-    D.C.I.T., Circle-10, Ahmedabad           

             (PAN : AAATK 2653D)               

         (Appellant)                                                                                           (Respondent) 

     I.T.A. No. 1754/Ahd./2009      :    Assessment Year : 2005-2006 

    Shiva Specific Family Trust, Ahmedabad     -Vs-    The D.C.I.T., Circle-10, Ahmedabad           

             (PAN : AANHS 5646D)               

              (Appellant)                                                                                            (Respondent) 

I.T.A. No. 1755/Ahd./2009        :    Assessment Year : 2005-2006 

 

    Harsidh Specific Family Trust, Ahmedabad    -Vs-  The D.C.I.T., Circle-10, Ahmedabad           

             (PAN : AAATH 1941D)               

              (Appellant)                                                                                              (Respondent) 

I.T.A. No. 1756/Ahd./2009         :    Assessment Year : 2004-2005 

 

    Shantaben Karsanbhai Patel, Ahmedabad    -Vs-  The D.C.I.T., Circle-10, Ahmedabad           

              (PAN : AGGPP 2908J)               

              (Appellant)                                                                                              (Respondent) 

  I.T.A. No. 1757/Ahd./2009      :    Assessment Year : 2004-2005 

    Karsanbhai Khodidas Patel HUF, Ahmedabad-Vs-  D.C.I.T., Circle-10, Ahmedabad           

             (PAN : AAAHP 7025Q)               

              (Appellant)                                                                                              (Respondent) 

  I.T.A. No. 1758/Ahd./2009      :    Assessment Year : 2005-2006 

     Karsanbhai Khodidas Patel HUF,Ahmedabad -Vs-  D.C.I.T., Circle-10, Ahmedabad           

               (PAN : AAAHP 7025Q)               

               (Appellant)                                                                                              (Respondent) 
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  I.T.A. No. 1976/Ahd./2009      :    Assessment Year : 2004-2005 

     Shiva Specific Family Trust,Ahmedabad   -Vs-        D.C.I.T., Circle-10, Ahmedabad           

               (PAN : AAATJ 0260F)               

               (Appellant)                                                                                              (Respondent) 

Appellant by           :      Shri S.N.Soparkar, A.R. 

Respondent by        :      Shri R.K.Dhanesta, D.R                           

                               

   O R D E R 

Per Bench : 

 These appeals filed by different assessees are against the separate orders of various dates 

passed by the Learned Commissioner of Income Tax (Appeals)-XVI, Ahmedabad for the 

assessment years 2004-05 and 2005-2006, as the case may be in respect of different appeals. As 

all these appeals were heard on the same day and argued by the common representative, 

therefore, these are decided by this common order for the sake of convenience. 

 

2. Various grounds raised in ITA No. 1752/Ahd./2009 for the assessment year 2004-05 

by the assessee Jethiben K. Patel Discretionary Trust are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
 
  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming the addition on certain long term  

  capital assets for Rs.7,19,407. 

 

  3.  In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of accounting charges  

  Rs.10,00,000. 

 

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234B is  

  consequential.”  

 

2.1 Various grounds raised in ITA No. 1753/Ahd./2009  for the assessment year 2004-05 

by the assessee Kisan Discretionary Family Trust are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
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  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of Rs.5,00,000 out of  

  consultation expenses and accounting charges Rs.5,25,000.. 

 

  3.  In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of bank commission  

  expenses Rs.31,426. 

   

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234C is  

  consequential.” 

 

2.2 Various grounds raised in ITA No. 1754/Ahd./2009 for the assessment year 2005-06  

by the assessee Shiva Specific Family Trust are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
 
  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of interest expenses for  

  Rs.3,57,848. 

 

  3.  In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of accounting and  

  related charges Rs.2,50,000 and consultant fees Rs.50,000. 

 

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234B is  

  consequential. 

 

  5.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234C is  

  consequential” 

 

2.3 Various grounds raised in ITA No. 1755/Ahd./2009 for the assessment year 2005-06 

by the assessee Harsidh Specific Family Trust are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
 
  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of  Rs.2,90,000 out of  

  consultation expenses, rent expenses Rs.4,000 and accounting charges   

  Rs.10,00,000. 
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  3.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234B is  

  consequential. 

 

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234D is  

  consequential. 

 

  5. In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that withdrawing interest u/s.244A of  

  Income-tax Act is consequential.” 

 

2.4 Various grounds raised in ITA No. 1756/Ahd./2009 for the assessment year 2004-05 

by the assessee  Shantaben Karsanbhai Patel are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
 
  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of  accounting charges  

  Rs.4,00,000. 

 

  3.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234B is  

  consequential. 

 

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234D is  

  consequential. 

 

  5. In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that withdrawing interest u/s.244A is  

  consequential.” 

 

2.5 Various grounds raised in ITA No. 1757/Ahd./2009  for the assessment year 2004-05 

by the assessee Karsanbhai Khodidas Patel HUF are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
 
  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of  accounting charges  

  Rs.4,00,000. 
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  3.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234B is  

  consequential. 

 

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234D is  

  consequential.” 
 

2.6 Various grounds raised in ITA No. 1758/Ahd./2009 for the assessment year 2005-06  

by the assessee Karsanbhai Khodidas Patel HUF are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
 
  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of  accounting charges  

  Rs.3,00,000. 

 

  3.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234B is  

  consequential. 

 

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that charging of interest u/s.234D is  

  consequential.” 

 

2.7 Various grounds raised in ITA No. 1976/Ahd./2009 for the assessment year 2004-05 

by the assessee Shiva Specific Family Trust are as under:  

  “1.   In law and in facts and circumstances of the Appellant’s case, the learned 

  CIT(A) has grossly erred in points of law and facts. 
 
  2.    In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of  interest expenses  

  Rs.25,37,280. 

 

  3.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in confirming disallowance of Rs.2,50,000 out of  

  accounting charges and consultation fees Rs.1,00,000. 

 

  4.   In law and in facts and circumstances of the Appellant’s case, the learned  

  CIT(A) has grossly erred in holding that not issuing refund of Rs.5,69,000 is  

  consequential.” 
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3. Ground no.1 of all the appeals are general in nature, therefore, needs no adjudication. 

4. The facts relating to controversy involved in ground no. 2 in the case of Jethiben K. 

Patel Discretionary Trust in ITA No.1752/A/2009 for the assessment year 2004-05 are that in 

the assessment order, the Assessing Officer made addition in respect of long term capital 

gain for Rs.7,19,407/-. The assessee calculated long term capital loss for Rs.29,19,871/- in 

respect of ten securities after indexing the cost of acquisition as per annexure ‘E’ to written 

submission dated 28.01.2009. During the year, the assessee has incurred long term capital 

loss as well as long term capital gain on the transfer of certain securities.  Wherever there 

was a gain, the assessee did not opt for indexation. However, where there was a loss, the 

assessee chose to claim indexation in respect of that particular script. The long term capital 

loss was then set off against the long term capital gain. The Assessing Officer was of the 

view that the assessee cannot follow different yardsticks for different types of long term 

capital gain/loss. The difference between indexation cost of acquisition Rs.48,15,084/- and 

cost of acquisition Rs.40,95,677/- resulting into difference of Rs.7,19,470/- which was added 

by the Assessing Officer in long term capital gain.  

 

5. On appeal before the Learned Commissioner of Income Tax(Appeals), the assessee 

contended that contention of the Assessing Officer is unjustified, incorrect and illegal. It was 

claimed that it is the choice and option of the assessee whether to calculate long term capital 

gain/loss with indexation or without indexation and pay tax accordingly. The long term 

capital gain should be worked out, as per the provisions of section 45 of the I.T.Act and the 

mechanism of indexation is given under section 48 of the I.T. Act. The capital gain is to be 

calculated for each of the long term capital asset which is defined under section 2(29A) of 

the I.T. Act, 1961. Hence, the calculation made by the assessee in the return of income, 

which is in accordance with the provisions of Income Tax Act should have been accepted by 

the Assessing Officer. 

 

5.1 After considering the aforesaid submissions, in the impugned order, the Learned 

Commissioner of Income Tax(Appeals) upheld the action of the Assessing Officer for the 

detailed reasons given in para 7.1, which reads as under: 
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 7.1   I have considered the submissions of the appellant and perused the assessment 

 order. To claim the benefit of indexation or not is the choice and option at the 

 appellant. If it is beneficial to take the benefit of indexation, then the appellant would 

 opt for this option for indexation otherwise not. In this case the appellant has opted 

 for the benefit of indexation wherever there was long term capital loss and wherever, 

 there was long term capital gain, the appellant did not opt for the benefit of 

 indexation. The long term capital loss was then set off against the long term capital 

 gain. By not following uniform method of indexation, the long term capital gain was 

 reduced by the appellant to the extent at Rs. 7,19,407/-. In my opinion, though there is 

 an option available with the appellant to take the benefit of indexation or not, uniform 

 method of indexation has to be followed by him in respect of all the securities. 

 Proviso to section 112 (which prescribes the tax on long term capital gain) says that - 

 

  " Provided that wherever the tax payable in respect of any income arising  

  from the transfer of a long term capital asset, being listed securities or unit or  

  zero coupon bond, exceeds ten percent of the amount of capital gains before  

  giving effect to the provisions of second proviso to section 46. then such excess 

  shall be ignored for the purpose of computing the tax payable by the   

  assessee". 

 

 The option of indexation is given to the appellant either to take benefit of indexation 

 or not. But the option is not given to take benefit of indexation in respect of one share 

 and no benefit of indexation in respect of other share. The appellant has to exercise 

 the option in respect of all the securities & not in respect of selective securities as 

 done by the appellant. 

 

  I therefore agree with the view taken by the Assessing Officer that the appellant 

 cannot selectively take the benefit of indexation in respect of those securities in which 

 the appellant had incurred long term capital loss and no indexation where the 

 appellant has shown long term capital gain. The addition of Rs.7,19,407/- made on 

 this account is therefore confirmed.” 

 

6. Aggrieved with the above, the assessee is in appeal before the Tribunal. 

7. At the time of hearing before us, Shri S.N.Soparkar, A.R. appeared and contended 

that controversy involved in this ground of appeal is squarely covered in favour of the 

assessee by the decision of ITAT, Mumbai Bench ‘B’ in the case of Mohanlal N. Shah 

(HUF) –vs- ACIT reported in [2008] 26 SOT 380 (Mum) wherein it was held that as per 

section 48, option is with the assessee to or not to avail of benefit of indexation for 

computation of capital gains on transfer of long-term capital asset. In this decision, reference 

was also made to provisions contained in section 112 of the Income-tax Act, 1961 and held 
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that if an assessee computes long-term capital gains from the sale of shares by availing of 

benefit of indexation, it has to offer same to tax at flat rate of 20% and if an assessee does not 

avail of benefit of indexation then it has to offer capital gain to tax @10%. The ld. Counsel 

of the assessee further pointed out that capital gain computed by the assessee is in 

accordance with the provisions contained in section 112 of the I.T. Act, 1961. Therefore, the 

Assessing Officer be directed to accept the capital gains as declared. 

 

8. On the other hand, Shri R. K. Dhanesta, ld. D.R., appearing for the Revenue, 

vehemently supported the orders of both the departmental authorities below. 

 

9. Having heard both the sides, we have carefully gone through the orders of the 

authorities below as well as the decision of ITAT Mumbai Bench ‘B’ in the case of Mohanlal 

N. Shah (HUF) (supra), relied on by the Counsel of the assessee.  In this decision, ITAT 

Mumbai ‘B’ Bench, has followed the decision of the Hon'ble Delhi Bench of ITAT in the 

case of Devinder Prakash Kalra –vs- ACIT [2006] 151 Taxman 17 (Mag.) wherein it was 

held that section 112 is not only a beneficial provision but is also mandatory provision and if 

several transactions have taken place by way of sale of shares, the assessee can avail of the 

benefit of indexation in a few transactions and avail of 10% tax rate in the remaining 

transactions. We are, therefore, following the decisions of ITAT Mumbai ‘B’ bench and 

Delhi Bench of ITAT (supra), set aside the order of the Learned Commissioner of Income 

Tax(Appeals) on this issue and direct the Assessing Officer to verify the working of capital 

gains submitted by the assessee. In case, it is in accordance with the ratio of decision of the 

aforesaid two Tribunal decisions, in that event, the Assessing Officer is directed to accept the 

capital gains, as declared by the assessee. Resultantly, this ground of appeal is treated as 

allowed for statistical purposes. 

 

10. Ground no.3 in ITA Nos. 1752/A/09, 1754/A/09 and 1976/A/09 and ground no.2 in 

ITA Nos.1753/A/09, 1755/A/09, 1756/A/09, 1757/A/09 and 1758/A/09 are against 

confirming disallowance of accounting charges/consultation fees/rent expenses, etc. The 

relevant ground number  appeal number  and amount of disallowance are given as under: 
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 ITA No.  Ground No. Amount(Rs.)  Remarks 
 1752/A/09  3  10,00,000/-  accounting charges 

 1753/A/09  2  5,00,000/- consultation charges 

      5,25,000/- accounting charges 

 

 1754/A/09  3  2,50,000/- accounting and related charges 

         50,000/- consultation charges 

 

 1755/A/09  2  2,90,000/- consultation charges 

           4,000/- rent expenses 

      10,00,000/- accounting charges 

 

 1756/A/09  2  4,00,000/- accounting charges 

 

 1757/A/09  2  4,00,000/- accounting charges 

 

 1758/A/09  2  3,00,000/- accounting charges 

 

 1976/A/09  3  2,50,000/-  accounting charges 

      1,00,000/- consultation fees 

 

10.1 Brief facts, reasoning given by the Assessing Officer in the assessment order for 

making disallowance and in the impugned orders in confirming the disallowance are 

identical. Therefore, our finding in the case of one assessee would hold good in respect of 

other assessees in respect of accounting charges/rent expenses Since the facts of all the 

assessees are identical, we shall hereinbelow discuss facts relating to Jethiben K. Patel 

Discretionary Trust in ITA No.1752/A/09 for the assessment year 2004-05.  

10.2 In the assessment order, the Assessing Officer disallowed accounting charges of 

Rs.10 lakhs on the ground that there is no increase between income earned from other 

sources and the accounting charges paid. The Assessing Officer also observed that the 

assessee is deriving income from dividend and interest income. All these incomes are taxed 

under the head, ‘income from other sources’. According to Assessing Officer, since the 

assessee is not engaged in the business activity, payment of accounting charges of Rs.10 

lakhs to Nirma Management Services Pvt. Ltd. cannot be allowed. It was also observed that 

details of services rendered by Nirma Management Services Pvt. Ltd. was not furnished 

before him. 
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11. On appeal before the Learned Commissioner of Income Tax(Appeals), the assessee 

filed written submission dated 28.01.2009, which reads as under: 

 "The contentions of the ld. A.O. is incorrect and improper.  The appellant has claimed 

 as deduction Rs. 10,00,000 against income from other sources. The appellant had 

 taken services of Nirma Management Services Pvt. Ltd. and paid service charges of 

 Rs.10,00,000. The appellant had Banking transactions 153 and Journal and other 

 transactions 165 aggregating to 316 transactions.  Nirma Management Services Pvt. 

 Ltd. was assigned the work of accounting and banking related transactions. Appellant 

 had total assets of Rs.85,37,25,671. The copy of the accounts for the current 

 Asst.Year: 2004-05 is enclosed herewith marked Annexure F. 

 

 Looking to the volume of assets and the transactions under the head income from 

 other sources, the expenses of Rs. 10,00,000 are reasonable and allowable u/s.57(iii) 

 of Income-tax Act. The appellant had earned substantial income by way of interest 

 and dividend from the share of Kalupur Comm. Co-op. Bonk Ltd. The expenditure can 

 be claimed as deduction against income from other sources u/s.57 of I.T. Act.” 

11.1 After considering the aforesaid submissions and after referring to the decision dated 

09.03.2009 for the assessment year 2005-06, in the impugned order, the Learned 

Commissioner of Income Tax(Appeals) confirmed the disallowance of Rs.10 lakhs observing 

that the assessee has claimed consultation fees of Rs.50,250/- in the computation of income 

which have been allowed by the Assessing Officer. Aggrieved with this, the assessee is in 

appeal. 

12. At the time of hearing before us, Shri S.N.Soparkar, the ld. Counsel for the assessee 

appeared and filed a paper book containing 45 pages, which, inter alia, include the return of 

income for the assessment year 2004-05, accounts of Nirma Management Services Pvt. Ltd. 

for the year ending 31.03.2004, assessment order of Nirma Management Services Pvt. Ltd. 

for the assessment year 2004-05, return of income filed for the assessment year 2005-06 by 

Nirma Management Services Pvt. Ltd., accounts and assessment order of Nirma 

Management Services Pvt. Ltd. for the year ending 31.03.2005. The Counsel of the assessee 

further furnished the details of service charges paid by various assessees to the group 

company, namely, Nirma Management Services Pvt. Ltd. who is maintaining the accounts, 

etc. He further clarified that various entities, which are under appeal, have no staff and entire 

activity of the assessee are looked after by Nirma Management Services Pvt. Ltd. This has 
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been done to reduce the cost, because individually, it is not possible to keep highly qualified 

staff/infrastructure, etc. for each entity. The Counsel of the assessee produced a chart 

indicating services charges paid to Nirma Management Services Pvt. Ltd. by various entities 

in the year 2005-06. The Counsel of the assessee also furnished the charges paid to Nirma 

Management Services Pvt. Ltd. for the assessment year 2004-05 by various entities and the 

status of disallowance made in the assessment order. Our attention was also drawn to the 

profit & loss a/c. of Nirma Management Services Pvt. Ltd. indicating that almost entire 

amount is spent and on income earned Nirma Management Services Pvt. Ltd. is paying the 

tax at maximum marginal rate. On the basis, it was claimed that provisions contained in 

section 40A(2) are not attracted.  The Counsel of the assessee further pointed out that looking 

to the services rendered by Nirma Management Services Pvt. Ltd., the accounting charges 

and consultation charges, both are neither excessive nor unreasonable. Therefore, the 

Assessing Officer be directed to allow the entire expenses. 

13. On the other hand, Shri R. K. Dhanesta, D.R., appearing on behalf of the Revenue, 

vehemently supported the order of the Learned Commissioner of Income Tax(Appeals). He 

pointed out that in the case of  Kisan Discretionary Family Trust in ITA No.1966/A/2007 for 

the assessment year 2003-04, the disallowance is confirmed by the Tribunal. Therefore, the 

Assessing Officer can examine the reasonableness of the expenditure. Looking to the fact 

that the income derived by various assessees in this bunch of appeals is from interest and 

dividend, which is assessable under the head “other sources” and “capital gain”, 

disallowance made is fair and reasonable. Therefore, the view taken by the Learned 

Commissioner of Income Tax(Appeals) be upheld. 

14. Having heard both the sides, we have carefully gone through the orders of the 

authorities below. The ITAT, ‘A’ Bench, Ahmedabad in the case of DCIT -vs- Kisan 

Discretionary Family Trust in ITA No.1966/A/2007 by its order dated 12.10.2007 in para 9 

observed as under: 

 “9.   After careful consideration of the totality of the facts and circumstances of the 

 case, we are of the opinion that there cannot be any dispute as to the liability of such 

 type of expenses, but while considering the justification for allowing such expenses; 
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 onething which is to be kept in mind, is the reasonableness of the expenditure visa-a-

 vis to the exigencies/requirements of the business which may include the quantum of 

 services, quality of services, necessity for such services, so on and so forth and, 

 therefore, if we consider the assessee s present claim in the light of these 

 requirements, ft will be seen that though the assessee's business exigencies may have 

 required such services, but keeping in view the nature of sources of income as well as 

 the quantum of the income one cannot prevent himself from coming to the conclusion 

 that business exigencies were not commensurate to the quantum of expenditure; 

 meaning thereby that requirements of such services to meet the business exigencies 

 was far far little than the quantum of expenditure. The assessee, during this year, had 

 income either from other sources, such as, interest and dividend on old 

 investments/deposits and loans, etc. and/or income from capital gain for which the 

 requirement of Consultant and Accountant was very little one. Similarly, the 

 brokerage activities carried on by the assessee also did not require services to such a 

 large extent/scale, meaning thereby that though the assessee might have required 

 such services, but it was not to such a scale so as to make the assessee to incur such a 

 huge expenses.” 

 

14.1 It is pertinent to note that the ratio of aforesaid decision is not considered by any of 

the departmental authorities below. We, therefore, set aside the order of the Learned 

Commissioner of Income Tax(Appeals) on disallowance of service charges/Rent  in respect 

of all the assessees and restore the same to the file of the Assessing Officer with the direction 

that the Assessing Officer will re-work out the disallowances, if any, keeping in view the 

ratio of the decision of ITAT ‘A” Bench, Ahmedabad in the case of Kisan Discretionary 

Family Trust for the assessment year 2003-04, after giving opportunity of being heard to 

both the sides. 

14.2. In respect of consultation charges of Rs.5 lacs in the case of Kisan Discretionary 

Family Trust, Ahmedbad, Rs.50,000/- in the case of Shiva Specific Family Trust, 

Ahmedabad (ITA No.1754/Ahd/2009 for A.Y.2005-06)  and Rs.1 lac in the case of Shiva 

Specific Family Trust (ITA  No.1976/Ahd./2009 for A.Y. 2004-05) it was contended that 

these were paid under income-tax matter and same are allowable.  The Assessing Officer will 

verify this contention and if these are paid in connection with income-tax matter in that event 

the Assessing Officer is directed to allow the same in accordance with law after giving 

opportunity to being heard to the assessee. 
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15. Two of the grounds in almost all the appeals except in ITA No.1976/A/2009 are 

against levy of interest under section 234B and 234C of the I.T. Act. Both are consequential 

in nature and the Assessing Officer is directed to allow consequential relief on account of 

levy of interest under both the sections, if any. 

16. Ground no.3 in ITA No.1753/A/2009 is relating to disallowance of bank commission 

expenses of Rs.31,426/-.  The facts relating to the controversy involved in this ground are 

that in the assessment order, the Assessing Officer disallowed bank commission expenses 

amounting to Rs.31,426/-. On appeal, in the impugned order, the Learned Commissioner of 

Income Tax(Appeals) confirmed the same holding that there is no direct nexus with earning 

of income from other sources. He further held that Rs.50,000/- allowed will include 

Rs.31,426/-. Being aggrieved, the assessee is in appeal. 

17. At the time of hearing, the ld. Counsel of the assessee pointed out that there is no 

discussion in the assessment order. Therefore, this issue be restored to the file of the 

Assessing Officer. We find considerable force in the submissions of the ld. Counsel of the 

assessee. Admittedly, there is no discussion in the assessment order. Therefore, we direct the 

Assessing Officer to pass a speaking order in this regard, after giving opportunity of being 

heard to the assessee. 

18. The facts relating to controversy involved in ground no.2 in ITA No.1754/A/2009 in 

the case of Shiva Specific Family Trust for the assessment year 2005-06 are that in the 

assessment order, the Assessing Officer disallowed interest expenses of Rs.3,57,848/- vide 

discussion at para 8 of the assessment order. The relevant discussion contained in the 

assessment order reads as under: 

 “8.  The assessee has claimed interest expense in the net amount of Rs3,57,848/-. The 

 gross figure is Rs. 4,26,522/-. It is credited to the account of Nima Specific Family 

 Trust. As per details filed with the return and in the course of assessment proceedings 

 and also with reference to the earlier record of the case and offer duly hearing the 

 contentions made on behalf of the assessee trust, it is held that the case does not 

 admit of that interest expense being allowed as an expenditure for the reasons : that it 

 has no nexus with the assessee's income that is being assessed; that by for the greater 
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 part of the assessee's income is that which does not from part of its total income; that 

 the next substantial part of the assessee's income did not involve any borrowing as the 

 assets (REC Bonds and OFCPNs) giving rise to such income were acquired several 

 years back and the investment then made in them has no nexus by any stretch of 

 reckoning, with the interest expense claimed; that the claimed interest payment is 

 devoid of any relevance to the matter of interest on Income-tax refund; and that to 

 earn an interest income of Rs. 68,674/- one can not justifiably claim the incurring of 

 Rs.4,26,522/- interest expense. Accordingly Rs.3,57,848/- interest expense is 

 disallowed.”  

19. On appeal before the Learned Commissioner of Income Tax(Appeals), it was claimed 

that income of REC bonds/OFCPNs is offered by the assessee in the year of receipt because 

the assessee is following cash method of accounting. For the assessment year under appeal, 

the assessee has actually incurred expenses and as per the method of accounting, it is 

allowable though there is no income in the current year.  

19.1 After considering the aforesaid submissions, in the impugned year, the Learned 

Commissioner of Income Tax(Appeals) confirmed the disallowance on the ground that the 

assessee has not been able to prove as to why and where the net interest expenses of 

Rs.3,57,848/- was incurred and whether the corresponding income had been shown. The 

Learned Commissioner of Income Tax(Appeals) further held that if the interest expenses are 

incurred for acquiring shares and securities on which the assessee received tax-free dividend 

income, the same is not allowable under section 14A of the I.T.Act. In the absence of 

purpose of utilization of the fund, he confirmed the addition of Rs.3,57,848/-. Aggrieved, the 

assessee is in appeal. 

20. At the time of hearing, Learned Counsel for the assessee has pointed out that the 

Assessing Officer’s view that there is no nexus in assessee’s income and that substantial part 

of the assessee’s income did not involve any borrowing as the assets, i.e. REC Bonds and 

OFCPNs, on which  such income is earned were acquired several years back.  The income of 

RAC Bonds/OFCPNs is offered by the assessee in the year of receipt as the assessee is 

following cash method of accounting.  Assessee had interest expenses during the year and 

these expenses had to be allowed though the income may be taxed in the current year or in 

the subsequent year.  It was also pointed out that shares of Rs.154 crores of Mirza Tanners 
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Ltd. and shares of Nirma Ltd. of Rs.3,47,90,831/- were acquired before few years.   There is 

no interest expenses on the borrowing either in the current Assessment Year 2005-06 or in 

the earlier Assessment Year 2004-05 for acquisition of these shares.   Therefore, interest 

expenses of Rs.3,57,848/- should be allowed. 

20.1. Shri R.K.Dhanesta, Learned Departmental Representative appeared on behalf of the 

Revenue and  vehemently supported the orders of the lower authorities.  He pointed out that 

it is the duty of assessee to furnish Cash Flow/Fund Flow chart of the year in which assets 

yielding exempt income were purchased.  Since the assessee has not discharged the onus, 

addition was rightly made and confirmed by the Learned CIT(Appeals) in the impugned 

order. 

20.2. We have heard both the sides and carefully gone through the orders of the lower 

authorities.  At the outset, we may observe that the assessee is following cash method of 

accounting.  Under these circumstances, interest cannot be disallowed merely on the ground 

that in the previous year relevant to assessment year  under appeal, the assessee has not 

earned any income.  However, in respect of investment in shares, the assessee is required to 

furnish the Cash Flow/Fund Flow chart in which the investment was made.   In case, the 

investment is made out of borrowed fund on which interest is paid in the previous year 

relevant to assessment year under appeal, then in this year the Assessing Officer may 

disallow u/s.14A of the I.T.Act, 1961.  In support of this contention, reliance is placed on the 

decision of  Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co.Ltd.  

Therefore, we deem it proper to follow the  verdit of the  Hon'ble Bombay High Court 

pronounced in the case of Godrej & Boyce Mfg. Co.Ltd. Mumbai vs. Dy.CIT in 

Income tax Appeal No.626 of 2010 and Writ Petition No.758 of 2010 order dated 

12/08/2010 [now reported as 328 ITR 81(Bom)].   In this judgement at the end, the 

Hon'ble Court has also recapitulated the conclusion and pronounced that a finding is 

required whether the investment in shares is made out of own funds or out of borrowed 

funds.  A nexus is required to be established between the investments and the borrowings.   

In section 14A of the Act expenditure incurred in relation to exempted income is to be 

disallowed only if the Assessing Officer is satisfied with the expenditure claimed by the 
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assessee pertaining to the said exempt income.   Rather, the Court was very specific that 

in case, no such exercise was carried out by the Assessing Officer then the matter is to be 

remanded back for afresh investigation.  It has also been made clear that the proviso to 

section 14A of the Act was effective from 2001-02.   The Hon'ble Court has also pointed 

out the importance of Rule 8D of the I.T.Rules, 1962.  It was made clear that sub-section 

(1) to section 14A was inserted with retrospective effect from 01/04/1962, however, sub-

sections (2) & (3) were made applicable with effect from 01/04/2007.   The proviso was 

inserted with retrospective effect from 11/05/2001, however Rule 8D was inserted by the 

Income Tax  (Fifth Amendment), Rules, 2008 by publication in the Gazette dated 

24/03/2008, relevant findings are reproduced below:- 

“a)   The ITAT had recorded a finding in the earlier assessments that the investments 

in shares and mutual funds have been made out of own funds and not out of 

borrowed funds and that there is no nexus between the investments and the 

borrowings.  However, in none of those decisions was the disallowability of 

expenses incurred in relation to exempt income earned out of investments made 

out of own funds considered.  Moreover, under Section 14A, expenditure incurred 

in relation to exempt income can be disallowed only if the assessing officer is not 

satisfied with the correctness of the expenditure claimed by the assessee.  In the 

present case, no such exercise has been carried out and, therefore, the Tribunal 

was justified in remanding the matter. 

b) Section 14A was introduced by the Finance Act 2001 with retrospective effect from 

1 April 1962.  However, in view of the proviso to that Section, the disallowance 

thereunder could be effectively made from assessment year 2001-2002 onwards.    

The fact that the Tribunal failed to consider the applicability of Section 14A in its 

proper perspective, for assessment year 2001-2002 would not bar the Tribunal 

from considering disallowance under Section 14A in assessment  year 2002-2003. 

c) The decisions reported in Sridev Enterprises (supra), Munjal Sales Corporation 

(supra) and Radhasoami Satsang (supra) holding that there must be consistency 

and definiteness in the approach of the revenue would not apply to the facts of the 

present case, because of the material change introduced by Section 14A by way of 

statutory disallowance in certain cases.  There, the decisions of the Tribunal in the 

earlier years would have no relevance in considering disallowance in assessment 

year 2002-2003 in the light of Section 14A of the Act. 
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73.  For the reasons which we have indicated, we have come to the conclusion that 

under Section 14A(1) it is for the Assessing Officer to determine as to whether the 

assessee had incurred any expenditure in relation to the earning of income which 

does not form part of the total income under the Act and if so to quantify the extent of 

the disallowance.  The Assessing Officer would have to arrive at his determination 

after furnishing an opportunity to the assessee to produce its accounts and to place on 

the record all relevant material in support of the circumstances which are considered 

to be relevant and germane.  For this purpose and in light of our observations made 

earlier in this section of the judgment, we deem it appropriate and proper to remand 

the proceedings back to the Assessing Officer for a fresh determination. 

Conclusion : 

74. Our conclusions in this judgment are as follows ; 

 

i) Dividend income and income from mutual funds falling within the ambit of 

Section 10(33) of the Income Tax Act 1961, as was applicable for 

Assessment Year 2002-03 is not includible in computing the total income of 

the assessee.  Consequently, no deduction shall be allowed in respect of 

expenditure incurred by the assessee in relation to such income which does 

not form part of the total income under the Act, by virtue of the provisions 

of Section 14A(1); 

 

ii) The payment by a domestic company under Section 115O(1) of additional 

income tax on profits declared, distributed or paid is a charge on a 

component of the profits of the company.   The company is chargeable to 

tax on its profits as a distinct taxable entity and it pays tax in discharge of 

its own liability and not on behalf of or as an agent for its shareholders.  In 

the hands of the shareholder as the recipient of dividend, income by way of 

dividend does not form part of the total income by virtue of the provisions 

of Section 10(33).  Income from mutual funds stands on the same basis; 

 

iii) The provisions of sub sections (2) and (3) of Section 14A of the Income Tax 

Act 1961 are constitutionally valid; 

 

iv) The provisions of Rule 8D of the Income Tax Rules as inserted by the 

Income Tax (Fifth Amendment) Rules 2008 are not ultra vires the 
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provisions of Section 14A, more particularly sub section (2) and do not 

offend Article 14 of the Constitution; 

 

v) The provisions of Rule 8D of the Income Tax Rules which have been 

notified with effect from 24 March 2008 shall apply with effect from 

Assessment Year 2008-09; 

 

vi) Even prior to Assessment Year 2008-09, when Rule 8D was not applicable, 

the Assessing Officer has to enforce the provisions of sub section (1) of 

Section 14A.  For tht purpose, the Assessing Officer is duty bound to 

determine the expenditure which has been incurred in relation to income 

which does not form part of the total income under the Act.  The Assessing 

Officer must adopt a reasonable basis or method consistent with all the 

relevant facts and circumstances after furnishing a reasonable opportunity 

to the assessee to place all germane material on the record; 

 

vii) The proceedings for Assessment Year 2002-03 shall stand remanded back 

to the Assessing Officer.  The Assessing Officer shall determine as to 

whether the assessee has incurred any expenditure (direct or indirect) in 

relation to dividend income / income from mutual funds which does not 

form part of the total income as contemplated under Section 14A.  The 

Assessing Officer can adopt a reasonable basis for effecting the 

apportionment.  While making that determination, the Assessing Officer 

shall provide a reasonable opportunity to the assessee of producing its 

accounts and relevant or germane material having a bearing on the facts 

and circumstances of the case.” 

 

20.3. For this purpose, we set aside . the order of the Learned CIT(Appeals) and restore the 

issue back to the file of Assessing Officer with the direction that the assessee should furnish 

the complete details, Assessing Officer will examine the same and readjudcate the 

disallowance  of interest expenses of Rs.3,57,848/- afresh after giving opportunity of being 

heard to the assessee. 

21. Ground no.4 in ITA No.1755/A/2009 is against levy of interest under section 234D 

and ground no.5 is against withdrawing interest charged under section 244A of the I.T. Act, 
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1961  in ITA Nos. 1755/A/2009 and 1756/A/2009. No specific arguments were raised 

against both these grounds of appeal. Therefore, both these grounds are dismissed. 

22. Ground no.4 in ITA No.1756/A/2009 and ITA No.1757/A/2009 is against levy of 

interest under section 234D of the I.T. Act, 1956. The ITAT, Special Bench in the case of 

ITO –vs- Ekta Promoters Pvt. Ltd. reported in [2008] 113 ITR 719 (Delhi)   held that section 

234D has been brought on the Statute from 01/06/2003 which will have application only with 

effect from A.Y.2004-05 and  therefore interest u/s.234D cannot be charged for earlier years, 

even though regular assessments for those years were framed after the said date.    

Assessment Year involved in both these appeals is Assessment Year 2004-05.  Therefore, 

interest u/s.234D is rightly levied and confirmed by the  Learned CIT(Appeals) is hereby 

upheld.  This ground of the assessees in both the appeals is rejected. 

23.. Ground No.4 in ITA No.1758/A/2009 is against levy of interest under section 234D . 

No specific arguments were raised against this ground of appeal. Therefore, this ground is 

dismissed. 

 

24.  The ground  No.2 in ITA No. 1976/A/2009 is relating to the controversy on account 

of disallowance of interest expenses of Rs.25,37,280/-.  

25.  Facts in brief as emerged from the corresponding assessment order passed 

u/s.143(3) of the I.T. Act, 1961  dated 27/12/2006 were that  the Assessing Officer 

observed  that the assessee-trust  had made investment in shares and debentures worth 

Rs.15,33,90,985/- and, therefore, interest expenses should be disallowed towards the 

investment made in exempted assets.   On appeal before the first appellate authority, assessee 

contended as under:-  

“8.   Ground No.6 is regarding disallowance of interest expenses of Rs.25,37,280/-.  

This addition was made by the AO  vide discussion at para 6 of the assessment order.  

The AO   observed  that  the  appellant  trust  had  made  investment  in  shares  and  
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debentures worth Rs.15,33,90,985/- and hence interest expenses should be disallowed 

towards the investment made in exempted assets.  On this point the written submission 

of the appellant is reproduced as under: 

 

“Vide discussion at para 6 of the assessment order, the ld.A.O. 

disallowed interest expenses Rs.25,37,280/-. 

a)  Vide discussion at para 6.3. of the A.O., the ld.A.O. is of the view 

that appellant trust made investment in shares and debentures for 

Rs.15,33,90,985 and hence interest expenses should be disallowed as 

investment is made in exempted assets. 

i.  Firstly, it is submitted that there is no exempt assets under the 

income-tax Act, Probably ld.A.O. is referring that investment is made 

in certain assets from which income is exempt and hence, he has 

disallowed the interest expenses. 

ii.  Secondly, it is submitted that Appellant had made investment in 

shares and bonds aggregating to Rs.15,33,90,985.  The break-up 

thereof is as under. 

 Investment in shares    Rs.3,47,90,985

 Investment in bonds and OFCPNs           Rs.11,86,00,000 

                                                                                ------------------- 

       Rs.15,33,90,985 

As regards the investment in debentures, interest thereof is not exempt 

and hence ld.A.O. has wrongly stated that it is investment in exempted 

assets. 

Further, it is submitted that the income of REC bonds/OFCPNs is 

offered by the appellant in the year of receipt as the appellant is 

following cash method of accounting.  Appellant had interest expenses 

during the year and the expenses has to be allowed.  The income may 

be taxed in the current year or in the subsequent year would not make 

any difference.  It may also be noted that shares of Rs.154 of Mirza 

Tanners Ltd. and shares of Nirma Ltd. Rs.3,47,90,831 which were 

acquired before few years.  There is no interest expenses on the 

borrowing either in the current Asst.Year 2004-05 or in the earlier 

Asst.Year 2003-04 for acquisition of these shares.  Hence, whole of the 

interest expenses Rs.25,37,280 should be allowed.” 
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25.2. After considering the addition in the impugned order, the Learned CIT(Appeals) 

confirmed the disallowance keeping in view of his decision in assessee’s won case for 

Assessment Year 2005-06.  Aggrieved the assessee is in appeal. 

 

25.3.  We have heard both the sides.   It is pertinent to note that in the Assessment Year 

2005-06, the Assessing Officer disallowed  sum of  Rs.25,37,280/-.  The reasoning given by 

the ld.CIT(A) in that year is same as given for this assessment year.  In the Assessment Year 

2005-06  vide order of even date in ITA No.1754/Ahd/2009 (supra) while adjudicating the 

ground No.2, we have restored the issue back to the file of Assessing Officer.  Relevant 

discussion is contained in para 20.2 (supra).    We, therefore following the same, restore this 

issue back to the file of Assessing Officer  to  readjudcate the disallowance  of interest 

expenses of Rs.25,37,280/-  afresh after giving opportunity of being heard to the assessee. 

26. In the result, for statistical purposes, all the appeals filed by the assessees are partly 

allowed.  

   

The Order pronounced in the Court on      06.05.2011. 
 

               Sd/-                                                                        Sd/-  

     (A.N.Pahuja)             (T.K. Sharma)  

Accountant Member                                                Judicial Member 

      DATED :    06/05/2011 

   

Copy of the order is forwarded to : 

1) The Assessee 

2)  The Department. 

3)  CIT(A.) concerned,  

4)  CIT concerned,  

5)  D.R., ITAT, Ahmedabad. 

                           //True Copy// 

 .     By Order 

                               Deputy Registrar, ITAT, Ahmedabad 

 Talukdar/Sr.P.S. 
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