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ORDER 
 

PER N.V.VASUDEVAN, J.M, 
 
  This is an appeal by the assessee against the order dated 23/2/2010 

of CIT(A) IV, Mumbai relating to assessment year 2005-06.  Ground No.1 

raised by the assessee reads as follows: 

 “Ground No.1: 

a) On the facts and in the circumstances of the case and in law, the 
learned CIT(A) has erred in confirming the disallowance of 
depreciation on windmills amounting to Rs. 4,66,68,750/- by 
holding that the windmills are commissioned after 31/3/2005.  He 
ought  not to have done so. 

b) In doing so the learned CIT(A) has erred in upholding the action of 
the ACIT in so far as  it concerns relying on the statement made in 
course of survey proceedings u/s.131 of the Act ignoring the facts 
of the case.  The statement in course of survey cannot be a basis for 
addition of depreciation in the assessment without going into the 
facts of the case.  He ought not to have done so. 

c) Without prejudice to above, the learned CIT(A) should have directed 
to reinstate the closing WDV as on 31/3/2005 and allow the 
depreciation on the same alongwith additional depreciation in A.Y 
2006-07.” 
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2. The assessee is  a company.   It is engaged in the business of refining 

and manufacturing of Platinum Group Metals.  During the previous year the 

assessee claimed to have installed three Wind Electric Generators(WEG) of 

the value of Rs. 9,82,50,000/-.  The assessee claimed that the Wind Mills 

were installed and put to use on 31/3/2005.  The assessee had claimed 

depreciation at 3.93 crores @40% being 50% of the depreciation as the asset 

was put to use for last 180 days during the previous year.  The assessee also 

claimed additional depreciation of WEGs of Rs. 73,68,750/- under section 

32(2)(iia) of the Income Tax Act,1961 (the Act) at 50% of the additional 

depreciation  admissible.  Thus the claim for depreciation for WEGs was 

made by the assessee at a sum of Rs. 4,66,68,750/- (Rs. 3,93,00,000  + Rs. 

73,68,750). 

 

3. A  survey under section 133A was conducted by the ADIT(Inv)  Unit 

5(2) Mumbai on 17/2/2006.   In the course of survey statement of Shri 

Chandrakant S. Choksi was recorded.  Question No.5 and answer to the 

same is as follows: 

“Q.  I am showing the return of income filed by you for the A.Y 2005-
06.  It is observed there from that you had installed three wind 
generator at 66, 82/83 and 62/2B, 66/83, Koolanickanpatty and date 
of service commission is mentioned as 31/3/2005.  As per your 
account the cost of wind electric generator is shown at 
Rs.9,82,50,000/-  In respect of this addition to the assets, you have 
claimed depreciation at Rs. 3.93 crores.  You have also claimed 
additional depreciation of Rs. 73,68,750/- u/s.32(2).  This claim of 
depreciation and additional depreciation has been made on the ground 
that the wind electric generator was actually put to user on 
31/3/2005.  In this regard, you are requested to check your records 
and give me the evidence available with you to justify your stand  that 
the wind electric generators were actually put to use on 31/3/2005. 
 
Ans:  I have verified our office records.  As per the copies of bills PVR-
4600 dated 31/3/2005 from NEG MICON (India) Pvt. Ltd. dated 
31/3/2005, the wind electric generators were installed/commissioned 
on 31/3/2005.  We were advised and were bonafide impression that 
the depreciation can be claimed on installation/commissioning 
thereof.  We are bonafidely not aware of pre-condition of actually 



 ITA NO.3352/MUM/2010(A.Y. 2005-06) 
 
 

 

3 

putting into user of such assets.  As per our records, electricity 
generation started with effect from 30/4/2005 and we had issued/ 
raised first invoice bearing No.HP/WF/001-3/2005-06 dated 
09/06/2005.  I am giving you a copy of such bills raised dated 
09/06/2005.  It is, therefore, evident that the pwer generation started 
w.e.f. 30/4/2005 only, therefore, for the year ended 31/3/2005 is 
apparently incorrect.   In view of this bonafide and technical mistake 
we undertake to revise the return of income filed by us for A.Y 2005-06 
by 20/3/2006 and we shall also pay the taxes due thereon.   A copy of 
revised return will also be furnished to you in due course of time.  
Hence, assessee had voluntarily offered to withdraw the claim of 
depreciation as made under bonafide belief.” 
 

  
4.  As can be seen from the above statement it was the stand of the assessee 

that the WEGs were commissioned on 31/3/2005 and the actual generation 

of electricity started only from 30/4/2005.  It can also be seen from the 

statement that the assessee agreed to file a revised return withdrawing the 

claim of depreciation.  The assessee however did not file revised return of 

income.    

 

5.  The assessee submitted before the Assessing Officer that the WEGs were 

installed on 24/3/2005 and were commission on 31/3/2005.  The assessee 

pointed out to the Assessing Officer that on 16/2/2005 it had placed an 

order for supply of 3 Nos. of 750 KV NEGs for installation in Andiyar Region, 

Coimbatore District, Tamil Nadu with M/s. NEG MICON India Pvt. Ltd.  The 

purchase order is at page 93 to 96 of the assessee’s paper book.  Clause (6) 

of the purchase order specifies that WEGs have to be commissioned by 

31/3/05.  The assessee also placed an order of erection and commissioning 

of the three WEGs and agreed to pay a sum of Rs. 33.06 lacs as erection and 

commissioning charges.  A copy of the erection and commissioning order 

dated 16/2/2005 is at page 97 to 98 of the assessee’s paper book.  Clause 

(2) of this order clearly mentions that the WEGs have to be commissioned on 

or before 31/3/2005.  The assessee entered into an agreement titled 

maintenance, service and availability agreement for three WEGs with NEG 
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MICON India Pvt. Ltd.  This agreement is for maintenance of the WEGs for a 

period of 60 months from the date of commissioning i.e. 31/3/2005.  The 

agreement dated 24/3/2005 is at page 99 to 127 of the assessee’s paper 

book. 

 

6. The Tamil Nadu Electricity Board (TNEB), to whom the electricity 

generated by the three WEGs were to be sold, had given a report  certifying  

the installation of the Wind Mills as on 31/3/2005.   It has also been 

certified that the HT supply for the WEGs was effect from 31/3/2005.  The 

relevant documents in this regard are at page 128 to 147 of the assessee’s 

paper book.  The assessee also entered into an agreement dated 29/3/2005 

with TNEB for sale of electricity generated by the three WEGs.  This 

agreement is at page 148 to 157 of the assessee’s paper book. 

 

7. The assessee had started supply of electricity to TNEB from 

30/4/2005.  The invoice raised by the assessee for sale of electricity to TNEB 

are placed at page No.158 to 160 of the assessee’s paper book.   

 

8.  In the light of the above documents, the assessee submitted that the 

assessee had satisfied all the requirements for claiming depreciation.  The 

Assessee pointed out that the basic requirement for generation of power were 

(1)  Installation of equipment,  (2) Commission of equipment which involves 

routing of power evacuator lines bill substation, use of power transmissions 

lines for transfer of power to the point of utilization.   The said process was 

completed by the Company which is substantiated by the certificate from 

Tamil Nadu Electricity Board certifying that the said WEGs were 

commissioned on 31st March, 2005 vide their letter dated 5th April, 2005.  

They have also given electricity generation particulars giving initial reading 

as on 31/3/2005 vide their letter dated 5/5/2005.  Considering the above, 

the assessee claimed depreciation on installed WEGs which were acquired 
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and put to use before 31/3/2005.  The basic  condition required to be 

fulfilled for claiming depreciation viz., (1) ownership of the asset and (2) use 

of the asset in the business, according to the Assessee,  were duly satisfied.  

The Assessee also submitted that the expression used for the purpose of 

business has been explained in the case of CIT vs. Birla Jute & Industries 

Ltd., 260 ITR 55(Cal).  The word “business” includes the whole process of the 

undertaking carried on by the assessee.  It begins with the initial process to 

achieve the end product and ends with the realization of the ultimate profit.  

A business of manufacturing does not begin or end with manufacturing the 

product, it begins with all the process which are undertaken by the assessee 

to facilitate the manufacturing.  The purpose of manufacturing is to earn a 

profit out of the products manufactured.  The profit can be earned by 

marketing or trading the product.   It is one whole cycle of a business or 

trade which is comprehended in this section.  If the plant relates to the 

process of the business or manufacturing then it is used for the purpose of 

business.  The Assessee submitted that  it can be said that the assessee has 

used the WEG plant for the purpose of business and is eligible for 

depreciation since it is acquired and commissioned the WEG’s before 

31/3/2005.   

 

9. The Assessing Officer however placed reliance on the statement 

recorded at the time of survey and held that the assessee did not put to use 

the three WEGs during the previous year and, therefore, not entitled to claim 

of depreciation. 

 

10. On appeal by the assessee the CIT(A) confirmed the order of the 

Assessing Officer.  According to him the fact that the Wind Mills were 

installed on 31/3/2005 and put to use on that date would not be sufficient 

to claim depreciation.   He was of the view that since the supply of electricity 

was done by the assessee only from 30/4/2005 it cannot be accepted that 
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there was an actual user of the WEGs.  The CIT(A) also was of the view that 

the electricity generated cannot be stored and has to be used and this 

happened only from 30/4/2005.  The CIT(A) accordingly confirmed the order 

of the Assessing Officer. 

 

11. Aggrieved by the order of the CIT(A) the assessee has raised Ground 

No.1 before the Tribunal. 

 

12. We have heard the submissions of the ld. Counsel for the assessee, 

who reiterated the stand of the assessee as was put forth before the revenue 

authorities.  The ld. D.R reiterated the stand of the revenue as reflected in 

the orders of the revenue authorities.  

 

13. We have considered the rival submission.  It is clear from the 

documents filed by the assessee that the Wind Mills were installed and 

commissioned on 31/3/2005.  The certificate of TNEB in this regard clearly 

establishes this fact.  Even the revenue does not dispute this fact.  The 

question is whether installation and commissioning of the WEGs is sufficient 

to hold that the WEGs were used for the purpose of business during the 

previous year so as to enable the assessee to claim depreciation on WEG.  

On this issue the ld. Counsel for the assessee has placed reliance on certain 

judicial pronouncements.  In the case of Omkar Testile Mills Pvt. Ltd. vs. ITO 

(2008) 5 DTR (Ahd) (Trib) 187 the issue with regard to allowing depreciation 

on Wind Mill had come up for consideration.   The assessee had relied on the 

certificate of Gujarat Energy Development Agency certifying commissioning 

of Wind Mills.  A test run was also undertaken.  The assessment year 

involved was 1995-96 and the test run was done on 27/3/1995.  The 

question of allowing depreciation on the above facts was considered by the 

Tribunal.  The Tribunal held that the commissioning and test run would be 

sufficient to hold that the wind mills was used for the purpose of business 
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and the assessee was entitled to claim depreciation.  The Mumbai Bench of 

ITAT in the case of Godavri Corporation Pvt. Ltd. vs. ITO ITA Mp/309/M/08, 

A.Y 2002-03 order dated 15/4/2009 had occasion to consider a claim for 

depreciation on account of use of Wind Mills.  The Tribunal firstly noticed 

that there was evidence to show that there was installation and 

commissioning of Wind Mills on 30/3/2002.  Thereafter the Tribunal also 

held as follows: 

“14.  In ACIT vs. Ashima Syntex Ltd. (2201) 251 ITR 133 (Guj), it has 
been held at page 133 head note: 
 

“……… Even trial production of a machinery would fall within 
the ambit of “used for the purpose of business”.  Further, as the 
statute does not prescribe the minimum time limit for “use” of 
the machinery, the assessee cannot be denied the benefit of 
depreciation on the ground that the machinery was used for a 
very short duration for trial run.” 

15.  In CIT  vs. Union Carbide (I) Ltd. [2002] 254 ITR 488 (Cal) it has 
been held at page 489 [head note] “…… Thus , the trial production was 
quite sufficient to claim both depreciation and investment allowance.” 
 
16. In Omkar Textile Mills (P) Ltd. vs. ITO [2008] 115 TTJ (Ah. 
Tribunal] 716 . it has been held that in view of certificate of Gujarat 
Energy Development Agency [GEDA], sales tax exemption certificate, 
eligibility certificate, commissioning certificate and quick test report 
issued by DEDA and letter of NEPC-MICON evidencing that Wind 
Turbine Generating set was commissioned on 27th March, 1995 and 
test run was also undertaken, the assessee was entitled to 
depreciation. 
 
17.  In the light of the above documentary evidences and the ratio  of 
above  decisions, we are of the view that the assessee is entitled to 
depreciation on the windmill in accordance with law.  The AO is 
directed to allow the claim of the assessee.  Accordingly the grounds 
taken by the assessee are partly allowed.” 
 

  

In the light of the above precedents and considering the facts of the present 

case, we are of the view that the assessee was entitled to depreciation.  We 

are also of the view that the admission by the Managing Director in the 

statement u/s.131 of the Act, that the Assessee was not entitled to 
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depreciation, cannot be the basis on which the disallowance of depreciation 

can be sustained.  The law is well settled that admissions are not conclusive 

and the person who made the admission is entitled to show that the 

admission was made either under a mistake or misapprehension.  We are of 

the view that in the light of the documentary evidence filed by the Assessee, 

the admission by the Assessee was erroneous.  The claim for depreciation 

has to be allowed if the conditions prescribed in law are satisfied.  We 

therefore hold that admission by the Assessee cannot be the basis to sustain 

the disallowance of depreciation.  In the circumstances, we direct the 

Assessing Officer to allow the claim of the assessee.  Thus ground No.1 

raised by the assessee is allowed. 

 

14. Ground No.2 raised by the assessee reads as follows: 

“On the facts and in the circumstances of the case and in law, the 
learned CIT(A) has erred in confirming the disallowance of bad debts 
amounting to Rs. 1,50,000/- by completely  ignoring the facts of the 
case and also the submissions made.  He has erred in doing so since 
the same are allowable as trading losses u/s. 28.  He ought not to 
have done so.” 

  

15. The assessee wrote off a sum of Rs. 1.50 lacs as bad debts.  This was 

an inter-corporate deposit given to one of its sister concern M/s. ICA Mekkat 

Pvt. Ltd.   According to the Assessing Officer the loss on account of non 

payment of ICD was a capital loss and cannot be allowed under section 

36(1)(vii) of the Act.   On appeal by the assessee the CIT(A) confirmed the 

order of the Assessing Officer holding that it is capital loss and not a loss 

incurred in the usual course of business of the assessee. 

 

16. Before us the ld. Counsel for the assessee submitted that the loss has 

to be allowed under section 28 of the Act.   It was submitted that the amount 

in question was trading advance given to M/s. ICA Mekkat Pvt. Ltd. who was 
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the marketing representative of the assessee’s products in the State of 

Kerala. 

 

17. We have considered the submissions of the ld. Counsel for the 

assessee.   It is seen that the assessee has not let in any evidence to 

establish its case that the amount in question was a trade advance.   Even 

before the CIT(A), no  evidence   was let produced.  In these circumstances 

since the assessee has not established that the loss in question had 

occurred in the course of its business, the claim for deduction under section 

28 cannot be allowed.  We, therefore, confirm the order of the CIT(A) and 

dismiss Ground No.2  raised by the assessee. 

 
 
18. In the result, the appeal of the assessee is partly allowed. 
 
  
        Order pronounced in the open court on the  15th    day  of  June, 2011. 

         Sd/-                                                                             Sd/-    

(R.K.PANDA )                                                               (N.V.VASUDEVAN) 
ACCOUNTANT MEMBER                                             JUDICIAL MEMBER 
 
Mumbai,     Dated.  15th   June.2011 
 
 Copy to: 1.  The Appellant   2.  The Respondent  3. The CIT City –concerned 

4. The CIT(A)- concerned  5.  The  D.R”H” Bench. 
 
(True copy)           By Order  
 
                                 Asst. Registrar, ITAT, Mumbai Benches 
            MUMBAI. 
Vm. 
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  JM/AM 
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Sr.PS/PS 
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