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ORDER 
 

PER N.V.VASUDEVAN, J.M, 
 
 This is an appeal filed by the assessee against the order dated 

6/3/2009 of CIT-XXIII, Mumbai passed under   section 263 of the Income 

Tax Act, 1961 (the Act).   

 

2.  The circumstances under which the order u/s. 263 of the Act,  was 

passed by the CIT are as  follows:  

The assessee is an individual.  He is engaged in the business of 

transportation of cargo in heavy load containers from and to various ports, 

yards, godown, factories etc.  The assessee filed the return of income for A.Y 

2005-06 on 29/10/2005 declaring total income of Rs. 8,20,360/-.  The A.O 

issued a questionnaire dated 28/11/2006.  One of the queries raised by the 

AO was calling upon the assessee to furnish details of annual returns of TDS 

along with copy of challan for payment made to the Government accounts.  

The assessee was also asked to indicate whether any interest under section 
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201(1A) was included in the payment  on account of delayed deposit of TDS.  

The assessee vide letter dated 14/11/2007 gave a reply on the above aspect 

as “not applicable”.  The assessment was completed by the AO by order 

dated 26/12/2007. 

 

3. The CIT in exercise of his powers under section 263 of the Act noticed 

that the assessee had made a payment on account of Motor Fleet Hire 

Charges amounting to Rs. 3,14,41,098/- and claimed the same as 

expenditure in P&L account.  In this regard it has to be mentioned that the 

assessee is in the business of transportation of Cargo from ports, yards, 

godowns, factories and vice-versa.  In the course of its business it uses its 

own containers.  On some occasions the assessee also uses the services of 

other owners of containers.  A sum of Rs.3,14,41,098/- is nothing but the 

amount paid as charges to the owners of containers whose containers were 

used by the assessee  for the purpose of transportation of cargo. 

 

4. As per the provisions of section 40(a)(ia)   of the Act amount payable to 

a contractor or sub-contractor being resident  for carrying out any work on 

which tax is deductible at source and where no such tax has not been so 

deducted the said sum was not to be allowed as deduction as expenses in 

computing the total income of the assessee.  According to the CIT, the sum 

of Rs.3,14,41,098/- paid by the Assessee to other container owners was a 

payment in pursuance of a sub-contract and therefore the Assessee ought to 

have deducted tax at source in terms of Section 194-C of the Act.  The 

Assessee had not deducted tax at source the AO ought to have disallowed 

the claim of the Assessee for deduction of the sum of Rs.3,14,41,098/- 

under the provisions of Sec.40(a)(ia) of the Act.  According to the CIT, the AO 

while completing the assessment did not make any enquiries with regard to 

the above. 
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5. Further CIT also noticed that the AO had disallowed 10% of the 

expenses of Rs.1,66,25,805/- out of diesel and load expenses, repairs and 

spare parts expenses and salary of drivers.  But while making the 

computation of total income the AO had added only Rs. 1,66,258/- in place 

of Rs.16,62,580/-.  Thus the CIT found that there was an under assessment 

of Rs. 14,96,322/-.  The CIT, therefore, proposed to revise the order of the 

AO as it was erroneous and prejudicial to the interest of the revenue.  A 

show cause notice u/s.263 of the Act was accordingly issued by the AO. 

 

6. In reply to the show cause notice the assessee submitted before the 

CIT(A) that the assessee was engaged in the business of transportation of 

goods for importers and exporters.  The nature of work, as per contract with 

parties, was to transport containers containing goods by road from ports, 

yards etc. to factory, depot etc. and return of the empty containers to the 

shipping lines in their designated places.  To carry out such contract, the 

assessee used to engage his own vehicles and vehicles from other truck 

owners as and when required.  This activity was recorded in trips sheet or 

GR (goods receipt note).  The assessee contended that whenever he received 

transportation delivery order, the contract was entrusted to other truck 

owners pursuant to the work order as a sole, single separate and individual 

contract, executed and completed by the other truck owner having no 

relation to other contract, period or quantity.  He was under no obligation to 

hire vehicle from any particular truck owner.  He had never executed any 

oral or written contract with any sub-contractor for continuous deployment 

of their vehicles and their business was merely to supply vehicles to the 

principal transporters i.e. transport contractors.  Every trip of work was 

completed by the other truck owner as a separate and single contract having 

no continuity of contract for any specific period or quantity.  The assessee 

drew attention to question No.9 of Board’s Circular No.715 dated 08.08.1995 

on applicability of sec. 194C and contended that TDS deduction was rightly 
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note made as per provisions of sec. 194C(2).  The assessee argued that the 

consideration of single engagement of other truck owner did not exceed the 

amount of Rs.20,000/- qua each other truck owner. 

  

7. Further, the assessee submitted that the AO passed an order of 

assessment after proper application of mind and, therefore, it cannot be 

terms as prejudicial to the interest of revenue.  The assessee also submitted 

that for assessment year 2005-06 section 194C(1) did not apply to 

individuals.  

 
8.  After considering the above submissions, the CIT held that the AO had 

issued a questionnaire dated 18/11/2006 asking the assessee to furnish 

month-wise and party-wise details of all major expenses exceeding Rs. 

10,000/- debited under each head of the P&L A/c. at Sr.No.17 of the said 

questionnaire, the AO had required the assessee to furnish details of annual 

return of TDS along with evidences of payments etc.  The CIT found on 

perusal of the assessment records that on 16/11/2007 the A/R of the 

assessee filed details and at Sr.No.17 of the reply month-wise breakup of 

motor fleet hire charges was given.  The assessee informed that such charges 

were paid to local suppliers of vehicles during the year.  The assessee’s letter 

dated 15/09/2007, at item no.16 contained a noting that major expenses 

exceeding Rs.10,000/- was separately attached, but these details were not 

attached to the submissions filed before the AO.  According to the CIT, from 

these questions posed by the AO and replies given by the assessee, it was 

clear that the AO had never asked the assessee to submit details of motor 

fleet hire payment which constituted the major expenditure being at 

Rs.3,14,41,096/-.  The earlier reply at item No.16 was general in nature.  

The AO had also not taken care to find out whether the assessee had any 

liability to deduct tax at source u/s. 194C on payments made by him to the 

sub-contractors engaged by him for carrying out the work of transportation 

of goods for his principals.  The CIT found that the assessment record was 
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silent as to such question being raised either in the notice issued for 

hearing, in the questionnaire letters or in the order sheet, recording the 

discussions held at the time of hearing.  Therefore, he held that the neither 

the AO made proper enquires nor did the Assessee furnish the require 

details with regard to  motor fleet hire payments.  Consequently he held that 

there was no proper application of mind by the AO as to the applicability of 

Sec.40(a)(ia) of the Act.  The CIT therefore held that the acceptance of 

assessee’s claim for motor fleet hire payment of Rs. 3,14,41,096/- without 

examining the applicability of sec. 40(a)(ia) vis-à-vis sec. 194C was not only 

erroneous but also prejudicial to the interest of revenue.  He therefore held 

that proceedings u/s.263 of the Act were appropriate. 

 
9.  On merits of the submissions made by the Assessee, the CIT agreed with 

the Assessee that provisions of sec. 194C(1) of the Act, were not applicable to 

individual for A.Y 2005-06.  The CIT however found that the assessee had 

disclosed contract receipts on account of execution of transport contract for 

several parties.  The assessee has also disclosed payment of fleet hire 

charges and has not denied engaging other truck owners for transportation 

of containers to parties.  As per the proviso to sec. 194C(2), where the gross 

receipts of the assessee in the immediately preceding financial year exceeded 

the monetary limits specified under clause (a) or clause (b) of sec. 44AB of 

the Act, provisions of sub-sec.2  of section 194C were applicable to the 

assessee who is an individual.  The CIT held that in the case of the assessee 

this proviso was fully applicable.  The CIT also found that Clause (i) of sub-

section (3) of sec. 194 C had been cited by the assessee to explain that 

individual payment for each engagement of other truck owners were each 

less than Rs. 20,000/- and aggregate amount of such payments paid was 

less than Rs.50,000/- so that major portion of the fleet hire charges payment 

were outside the ambit of 194C(2) of the Act.  On the above submission, the 

CIT  held as follows: 
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“3.3 The assessee has initially contended that  he had engaged 
outside contractors to carry out the transportation of containers as a 
single contract, value of which was less than 20,000/- and therefore, 
tax was not required to be deducted at source u/s. 194C, more 
particularly u/s. 194C(2).  The submissions of the assessee 
qualitatively changed during the hearing on 4/03/2009.  The assessee 
pointed out that major portion of the transportation work was 
executed by sub-contracts value of which was less than Rs.20,000/- 
in each case.  Payments made for such sub-contracts amounted to 
Rs.2,80,05,170/- as per Exhibit-I of the paper book.  Secondly, the 
assessee also pointed out the aggregate value of payments made did 
not exceed Rs.50,000/- in respect of payments made to sub-
contractors.  The aggregate amount of such sub-contractors was 
Rs.7,08,105/- as per Exhibit II of the paper book.  Thus, the 
contention of the assessee was that he had no liability to deduct tax 
u/s.194C(2) for an aggregate amount of Rs.2,87,13,275/- out of the 
total fleet hire charges payment of Rs. 3,14,41,096/-.  However, there 
remains an amount of Rs. 27,27,821/- in respect of which the 
assessee did not specifically provide any details.  Mere contention that 
such payments were made to agents who arranged vehicles for the 
assessee and TDS was not required to be made on such payments as 
per decision cited in this regard, does not establish absence of liability 
to deduct tax u/s. 194C(2). 
 
3.4 From the aforesaid submission made on 4/3/2009, it is clear 
that the assessee did not have any evidence to show engagement of 
agents/suppliers for supply of vehicles to whom payment of 
Rs.27,27,821/- was made.  Thus, it is clear that the assessee is 
unable  to corroborate his claim of absence of liability u/s. 194C(2) to 
deduct tax at source, at lease, on such payments.  It is interesting to 
note that the assessee had nowhere made such claim before the AO.  
Regarding payment to the parties for amounts below Rs. 20,000/- 
perusal of Exhibit-I & Exhibit II shows that the assessee had paid 
transport charges at an amount less than 20,000/- per each bill but 
the cumulative total of payments made to many of such parties during 
the year exceeded Rs.50,000/-. Thus,  contention of the assessee that 
he had no liability to deduct tax because under provisions of sec. 
194C(3) aggregate amounts of payments to the parties did not exceed 
Rs. 50,000/- is also found not totally correct.  Lastly, the claim that 
each payment was made to a supplier of vehicle as a single contract, 
no connected with any quantity of goods or period of time, is not 
acceptable without verification of the work done in respect of 
transportation of goods undertaken by the assessee either for importer 
or exporters at a particular point of time.  The assessment record 
shows no evidence of any examination made in this regard before 
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accepting the claim of the assessee regarding allowability of fleet hire 
charges expenditure.” 

 

8. With regard to the issue of disallowance of 10% of  diesel and load, 

repair and spare parts expenses etc. the assessee took a stand that only 1% 

of the expenses should be disallowed and that the reference to 10% of those 

expenses in the order of assessment is typographical error.  The CIT held as 

follows:  

“5.  In view of the above discussion, it is held that the assessment 
order  dtd. 26.12.2007 passed in the case of the assessee for A.Y 
2005-06 was erroneous and prejudicial to the interest of revenue.  The 
assessment order is set aside for redoing afresh.  While redoing the 
assessment so the AO has (i) to examine whether the assessee had 
given sub-contract of fleet hire as a single and separate contract in 
respect of each vehicle or separate sub-contract to carry out any work 
of transportation with reference to specific quantity or period, (ii) also 
to examine assessee’s liability under chapter XVII-B of the Act for 
deduction of tax at source with a view to finding out the amount not 
allowable as deduction under section 40(a)(ia) of the At, and (iii) to 
examine whether in the past, disallowance out of expenditures on 
account of diesel & road, repairs & spare parts, & salaries to driver 
was made @ 10% for the reasons stated in the assessment order or 
@1% of the same.  If nothing is found in the assessments made for the 
three preceding  assessment years, then AO has to retain disallowance 
@ 10% of the aforesaid expenditure i.e. at Rs. 16,62,580/- in place of 
Rs.1,66,258/-.”  

 

9. Aggrieved by the order under section 263 the assessee has filed the 

present appeal before the Tribunal. 

 
10. The ld. Counsel for the assessee submitted that provisions of section 

194C(1) of the Act, were not applicable because prior to the amendment to 

the provisions of section 194C of the Act, by the Finance Bill 2007 w.e.f. 

1/6/2007  Sec.194-C(1) of the Act, was not applicable to individuals or HUF.   

It was further submitted that where amount of any sum paid to a contractor 

or a sub-contractor does not exceed Rs. 20,000/- and where the overall 

payments made during the financial year to a person does not exceed 
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Rs.50,000/- then the provisions of section 194C would not be applicable.   It 

was further submitted that as between the assessee and the other truck 

owners there was a principal to principal  relationship and, therefore, it 

cannot be said that the payment made by the assessee to the other truck 

owners were in pursuance of a sub-contract.   In this regard it was also 

argued that there was no connection between the persons who engaged 

services of the assessee and the truck owners through whom the assessee 

effected transportation of cargo.  The ld. Counsel for the assessee further 

drew our attention to the bills raised by the other truck owners which would 

show that they were dealing with the Assessee on principal to principal basis 

and not as sub-contractor.  Heavy reliance was placed by the ld. Counsel for 

the assessee on the decision of the ITAT Visakhapatnam Bench in the case of 

Mythri Transport Corporation vs. ACIT 124 ITD 40 (Visakha).     In that case, 

the Assessee, a transport contractor, entered into an agreement with some 

parties whereby the assessee undertook to transport bitumen to various 

points as per their directions.  Since the Assessee did not have required 

number of lorries, it had to hire lorries from others who simply placed the 

vehicles at the disposal of the assessee.  As per the provisions of section 

194C(2), the sub-contractor should carry out the whole or any part of the 

work undertaken by the assessee.   In that case, various clauses in the work 

order suggested that the assessee was solely responsible for all the acts and 

defaults committed by the assessee and/or its employees.  On the above 

facts, the Tribunal held that it was not established by the Revenue that other 

lorry owners from whom the vehicles were hired have also been fastened 

with any such liability.  Further, it was held that there was no material to 

suggest that the other lorry owners involved themselves in carrying out any 

part of the work undertaken by the assessee by spending their time and 

energy and by undertaking the risks associated with the main contract work.  

Hence, it was held that it cannot be said that the payments made for hiring 

of vehicles fell in the category of payments towards sub-contracts.  
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Therefore, assessee was not liable to deduct tax at source as per the 

provisions of section 194C(2) from the payments made to the lorry owners 

and provisions of section 40(a)(ia) were not applicable to such payments. 

 

11. Further reliance was also placed on the decision of the Punjab & 

Haryana High Court in the case of CIT vs. Grewal Brothers (2011) 11 

Taxman.Com 174(P&H) in IT Appeal No.662 of 2010 dated 5/4/2011.   In 

the aforesaid case the assessee was a partnership firm engaged in the 

business of transportation.  It entered into a contract with Petroleum 

Companies for carriage of LPG.  The assessee passed on transportation 

works to its partners and made payment received from the Petroleum 

Companies to its partners.  The Hon’ble Punjab & Haryana High Court held 

that there was no separate sub-contract between the firm and partners and 

therefore, there was no requirement to deduct tax under section 194C of the 

Act.  The ld. Counsel for the assessee, therefore, submitted that the order 

passed under section 263 of the Act, cannot be sustained and the same 

should be cancelled. 

 

12. The ld. D.R submitted that the main reason for the CIT to have 

exercised his jurisdiction under section 263 was because the Assessing 

Officer did not make any enquiries while completing the assessment on the 

question of applicability of provisions of section 194C of the Act and the 

possible consequent disallowance that could be made under section 40(a)(ia) 

of the Act.  It was further submitted by him that the law is well settled that 

failure to make enquiries by the Assessing Officer on a particular issue on 

which, in a given facts and circumstances, where the Assessing Officer 

should have made enquiries, is itself sufficient to hold that the order of the 

Assessing Officer was erroneous and prejudicial to the interest of the 

revenue.  According to him the order of the CIT under section 263 has to be 

upheld on this ground.   It was submitted by him that the question whether 
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there was a sub-contract and provisions of section 194C(2) is applicable on 

all matters which the Assessing Officer will examine in the assessment 

proceedings pursuant to the order under section 263 of the Act and the 

Assessee will have full opportunity in this regard. 

 

13. We have considered the rival submissions.  As rightly contended by 

the ld. D.R.,  the main ground on which the CIT exercised jurisdiction under 

section 263 of the Act, was the failure on the part of the Assessing Officer to 

make enquiries with regard to the applicability of the provisions of section 

194C to the payments made by the assessee to other truck owners in the 

course of his business of transportation of cargo and the consequent 

disallowance that could be made under the provisions of section 40(a)(ia) of 

the Act.  In para 3.1 of the impugned order of the CIT,  the CIT has 

concluded that the order was erroneous and prejudicial to the interest of the 

revenue because of the lack of enquiry and application of mind by the 

Assessing Officer on the above aspect.  The fact that the CIT in the order 

under section 263 of the Act,  has discussed the other contentions raised by 

the assessee, does not mean that the CIT has pronounced  on the 

applicability of the provisions of section 194C to the payments made by the 

assessee to the other truck owners.   In para 3.2, 3.3 and 3.4 of the 

impugned order of the CIT, the applicability of the provision has been 

considered, but the CIT has not expressed any opinion and has merely held 

that the required details were not filed by the assessee.  Thus the assessee is 

at liberty to raise all the plea that he has sought to put forth before us in the 

proceedings pursuant to the order under section 263.   Similarly the 

disallowance of expenses whether they are to be 1% or 10% is also a matter 

which requires examination by the Assessing Officer.  We are, therefore, of 

the view that the order passed under section 263 of the Act is proper and 

has to be upheld.  As already stated the assessee will be at liberty to raise all 

the issues with regard to the applicability of the provisions of section 194C 
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before the Assessing Officer in the proceedings consequent to the order 

under section 263 of the Act.  With these observations the appeal of the 

assessee is dismissed. 

 

14.  In the result, the appeal of the assessee is dismissed. 
 
 
         Order pronounced in the open court  on the  15th  day  of  June, 2011. 

          Sd/-                                                                       Sd/-   

(R.K.PANDA )                                                              (N.V.VASUDEVAN) 
ACCOUNTANT MEMBER                                             JUDICIAL MEMBER 
 
Mumbai,     Dated.  15th   June.2011 
 
 Copy to: 1.  The Appellant   2.  The Respondent  3. The CIT City –concerned 

4. The CIT(A)- concerned  5.  The  D.R”H” Bench. 
 
(True copy)           By Order  
 
                                 Asst. Registrar, ITAT, Mumbai Benches 
            MUMBAI. 
Vm. 
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