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IN THE HIGH COURT OF HIMAGHAL PRADESH, SHIMLA
[.T-A. No.1 of 2007 alongwiih
[.T-A. Nos.17, 18 & 19 of 2007,
and [.T.A Nes.18 & 22 of

Judgment reserved on: 17.6.2011

Commissioner of Income Tax ( in all cases)

Versus-

Mis.H.P. Marketing Board ( In all cases).

The Hon’ble Mr. Justice Sanjay Karel dge.

For the Respon : Mr.Ajay Valdya, Advecate.
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X ./ These appeals are being disposed of by a single

judgment as the question of law involved in all the

appeals is same and reads as follows:

““1.Whether on the facts and in the circumstances of the
case the Hon'ble Tribunal was right in law in holding that the
H.P. Marketing Board Is a local authority within the meaning
of Section 10(20) of the Income-tax Act, whereas the
Marketing Board does not fulfil the ingredients of a Local
Authority as defined in Section 3(31) of the General Clauses
Act, and also does not safisfy the tests lald down by the
Hon'ble Supreme Court in Union of India vs. R.C. Jain
(1981) 2 SCR 854 and followed In other cases?”

! Whether the reporters of the local papers may be allowsd fo see the Judgment?
Yes
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2. To appreciate this question it will be appropriate to

refer to Section 10(20) of the Income Tax Act as it
stood at the relevant time which reads as follows:
y

“10.In computing the total income of a previous year
person, any income falling within any of the fol g cl
shall not be included—

(1) to (18) 1000000000000

(20) the income of a local a

under the head “income , “Capital
gains® or “Income from other or from a trade or

business carried on by ich accrues or arises from the

supply of a commo% (not being water or
electricity) within 5 Jurisdictional area or from the

suPP'Y of dty within or outside its own
s thss obvious that the Income of a loca authority if

) the ambit of Section 10(20) would not

@pﬂt of the total income in terms of Section 10.
& @ e expression ‘local authority’ had not been defined

in the Income Tax Act at that time and therefore
reference has to be made to Section 3(31) of the
General Clauses Act, 1897 in which the term ‘local

authority’ has been defined as follows:

“(31) “Local authority” shall mean a municlpal Committee,
district board, body of port commissioners or other authority
legally entitled to, or entrusted by the Government with, the
control or management of a municipal or local fund;”

. In Unlon of India vs. R.C. Jaln and others, AlR 1981

$C 951, the Apex Court decided what was the
meaning of the expression ‘local authority’ in the
context of the payment of Bonus Act wherein also the
term “local authority’ had not been defined. Dealing
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with Section 3(31) of the General Clauses Act the
Apex Court held as follows:

enquiry to the definition of "Local Authority’in Section 3 (3 @

stence as Corporate bodies. They must not be mere
nst function-in a defined area and-must ordinarily, wholly or
artly, directly or-indirectly, be elected by the-inhabitants of the area.
Next, they must enjoy a certain degree of autonomy, with freedom to
decide for themselves questions of policy affecting the area
administered by them. The autonomy may not be complete and the
degree of the dependence may vary considerably but, an appreciable
_measure of autonomy there must be. Next. they must be entrusted by
Statute with such Governmental functions and duties as are usually
entrusted to municipal bodies, such as those connected with providing
amenities to the inhabitants of the locality, like health and education
services, water and sewerage, town planning and development, roads,
markets, transportation, gocial welfare gervices etc. etc. Broadly we
may say that they may be entrusted with the performance of civic
duties and functions-which would otherwise be Governmental duties
and functions. Finally; they must have the power to raise funds for the
furtherance of their activities and the fulfillment of their projects by
levying taxes, rates, charges, or fees. This may be in addition to
‘moneys provided by Government or obtained by borrowing or
otherwise. What is essential is that control or management of the fund
-must vest in the authority.”
5. In Calcuita State Transpert GCorporation vs.

Commissioner of Income-tax, (1996) 219 [.T.R. 515,
the Apex Court looked into the definition of local
authority specifically in reference to Section 10(20) of
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the Income Tax Act. After considering the judgment in
R.C. Jain’s case (supra), the Apex Court held that to
fall within the ambit of Section 10(20) the au

must have carried out some general duties and

constituted to provide % BIVICE
persons it cannot be% its functions are similar

to those of mun uncll etc. The Apex court held

that mere se the assessee was an authority

within the ning of Article 12 of the Constitution

ould not make it a local authority within the meaning
l@cﬁm 10(20) of the Act.

Commissioner of Inecome-Tax vs. U.P. Forest

@ Corporation, (1998) 230 [TR 945, the Apex Court
again deailt with this issue and held as follows:
“Applying the ratio of the aforegaid decisions to the facts of the present
cage, we find that it i§ not posgible to hold that the Corporation is a
local authority within the meaning of that expression contained in
Section 3(31) of the General Clauses Act, 1857. In R. C. Jain's cage
(AIR 1981 SC 951) (supra), it has been held that the 'local authority'
must have the nature and character of a Municipal Committee, District
Board, Body of Port Commissioners. We are unable to accept the
contention of Shri Gupta that in interpreting the scope and extent of the
expression 'other authority' in the definition of 'local authority' in
Section 3(31) of the General Clauses Act the principle of ejusdem
generis-is not applicable because thereis no distinct genus or category
are specifically mentioned-in Section 3(31) of the General Clauses Act
clearly can be regarded as local bodies which are intended to carry on
self-government. It is for this reason that this definition states that such
a authority must have control or management of a municipal or local
foind. Municipal Commiftee, District Board, Body of Port
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Commissioners are entities which carry on government affairs in local
areas and they would give colour to the words 'other authorities'
occurring in Section 3 (31). To put it differenfly 'other authority'
referred to in Section 3(31) must be similar or akin to Municipa
Committee, district board or body of Port isgi
Jain's case (AIR 1981 SC 951) (supra), at least five attribut

it to be done by Shri Gupta, that because the State
it is a democratically elected body, therefore, persons

-nominated by the Government to be-members of the Corporation must
@ regarded as being -indirectly elected by the inhabitants. This

contention i8 clearly unacceptable. The second essential attribute, which
i lacking in the present case,is that the respondent do not have the

O

X funotions and duties which are ugually entrusted to the municipal bodies
such as providing civic amenities to the inhabitants of the locality like
_health, education, town_planning, markets, transportation etc. Finally
and which is mogt important, the respondent does not have the power to
raise funds by levying taxes, rates, charges or fees. The expression
"ocal fund' occurring in Section 3(31) of the General Clauses Act

would mean the fund of a local self-government.....”
7. Sh.Ajay Vaidya, leamed counsel placed before us

certain decisions of the Punjab and Haryana High
Court. In view of the fact that the Supreme Court has
delivered judgments specifically covering this issue, it
would not be appropriate to consider the judgments of
the Punjab and Haryana High Court.

8. To decide the question whether the Marketing Board is
an authority, it would be apposite to refer to relevant
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provisions of H.P. Agricultural produce Markets Act,
1969 ( 9 of 1970). Under this Act Marketing Boards as
well as Marketing Committees have been consti
The H.P. Marketing Board has been constituted under
Section 3 of the Act. Section 3(13) & (16 6 Act

reads as follows:
“(13)The Board shall ex: ntendence and

control over all market established and
constituted under th

(16)The th rman of the Board or its

- r officer authorized by the Board
or to call for any information, records
olating to agricultural produce from a market
toe o a dealer or other functionaries and shall
also have the power to inspect the accounts of a market

or a dealer or other her functionaries and In

case any irregularity comes to its or his notice shall
have the power to suspend or cancel the licence of any

@@

licenses.”
e Market Committees on the other hand have been

established under Section 9 and duties and powers of
the Committees are given under Section 11 of the Act.
The Marketing Board Fund has been constituted under
Section 23. Section 24 deals with the Market
Committee Fund and Section 24(2)(a) reads as

follows:

“(2)(a)Every market committee shall, out of its fund, pay
to the Board, 20 per cent of the moneys recelved by It on
account of the Board office expenses and such other
expenses incurred by it in the interest of the marketing
committee generally and also pay to the Government the
cost of any speclal or additional staff employed by the
Government in consultation with the committee for giving
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effect to the provisions of this Act in the notified market

area.”
10. Thus, 20% of the funds generated by the Marketing

including better marketing of agricultu

11. Sh.Vaidya, learned counsel ap@g on’ behalf of
iis is\ a local fund and

therefore the Board |

meaning of the & argument cannot be

authority within the

accepted. In orest Corporation’s case
Court laid down a number of tests.
The first test is whether the assessee is directly or

@recﬂy elected by the inhabitants of the area. One

the essential aftributes of local Government is

<>X@domocraﬁy and election by the public. The Market
% Board consists of persons nominated by the
Government and there no elections are held.

Therefore, the first test is not satisfied.

12. The second test laid down by the Apex Court is that
the Body should have functions and duties which are
usually entrusted to the municipal bodies such as
providing civic amenities to the inhabitants of the
locality like health, education, town planning, markets,
transportation etc. The Marketing Board is not vested
with any such duties. It is the Marketing Committee

which is vested with such duties but the Marketing
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Board can only oversee the functioning of the
Committees but cannot itself do any such activities.
Last and most important test was wheth

assessee had the power to raise funds by levying

Marketing Board has no right irect to levy any
taxes or impose any fees %e. Only the
Marketing Committee Ievy@ charges, rates or
taxes. No doubt, m%eb 20% of the amount

railsed by the Mark mmittee but this does not

in any wa) @ that it Is the Marketing Board which

has the r to raise such funds.

14. Sh.Vaidya has vehemently argued that the
oting Board has control over the funds and

therefore should be considered a local authority. The
Marketing Board has control only over 20% of the
funds which are paid to it by the Committee. It has no
power to raise the funds, it is not an elected body and
the Marketing Board by Itself does not carry out any of
the functions which are attributable to municipal
authorities. There is no obligation upon the Board to
spend its funds for providing specific amenities.
Hence, the funds cannot be considered to be local
funds.

We may make It clear that we have Interpreted the
phrase ‘local authority’ only in the context of Section
3(31) of the General Clauses Act since the
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assessment years in question are for a period prior to

the amendment of Section 10(20) of the Income Tax

Act whereby explanation defining ‘local authori

purposes of Section 10(20) was added by the Finance

Act of 2002. <
16. It is also contended by Sh.V: that since the

Board was treated to be a %aﬁtyforthe

earlier assessment yo&m@mm is estopped

from changing its stand.

17. In Radhasoami Satsang vs. Commissioner of
Incom®e=T:
cl held as follows:

e are aware of the fact that strictly speaking reg judicata does
not apply to income-tax proceedings. Again, each assessment year
@ being a unit, what is decided in one year may not apply in the
<& following year but where a fundamental aspect permeating
@ through the different assessment years has been found ag a fact
one way or the other and parties have allowed that position to be
sustained by not challenging the order, it would not be at all
appropriate to allow the position to be changed in a subsequent
year.”

18. In this case the Apex Court held that the res
judicata does not apply to income-tax proceedings but
further held that where a fundamental aspect
permeating through the different assessment years
has been found as a fact one way or the other then
the parties should not be permitted to change their
position In a subsequent years. In case the Apex
Court order is read as a whole these observations do

not in any way debar income tax authorities from
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coming to a new legal conclusion. The question
whether the Marketing Board is a local authority or not
is a question based more on law than on facts.
being no res Judicata in Income tax proceedin e
Department cannot be tied down vi ich It

may have once taken. %
19. Lastly, it was argued by i that after the

<&

V)

decision of the Comn%f@}mome Tax, fresh
orders have been i& the Department has not

challenged th e are not going into this

aspect of .-‘ ;jl atter because there is nothing on

in regard. Be that as it may, we are only
answering the question of law referred to us and in

@ the parties have not challenged the subsequent

orders it do so at their own peril.

In view of the above discussion, we answer the
question of law in favour of the Revenue and against
the Assessee by holding that H.P. Marketing Board is
not a local authority within the meaning of Section
10(20) of the Income Tax Act, 1961 or 3(31) of the
General Clauses Act, 1897. All the appeals are
disposed of in the aforesaid terms. No costs.

( Despak Gupta ), J.

June 24, 2011 ( Sanjay Karol ), J.
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