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O R D E R  

 
 
PER RAJENDRA SINGH (AM) 
 
 

 
 This appeal by the assessee is directed against the order dated 

22.7.2009 of CIT(A) for the assessment year 2005-06.  The disputes raised in 

this appeal relate to additions on account of income from unaccounted sales 

and unaccounted commission.  

 

2. Briefly stated the facts of the case are that there was a survey conducted 

on 18.2.2005 under section 133A at the premises of the assessee firm who was 

engaged in the business of importing and trading in chemicals. During the 

course of the search, some loose papers were found which were impounded. 

The pages 26 to 28 of the loose papers showed unaccounted cash sales as per 

details given below : 
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i) Cash sales on 15.5.2004     Rs.9.75 lacs 

ii) Cash sales on 27.5.2004     Rs.2.10 lacs 

iii) Cash sales on 18.11.2004     Rs.8.10 lacs 

 TOTAL        Rs.19.95 lacs 

         ====== 

2.1 Similarly the pages 29 & 30 showed commission income of 

Rs.26,96,797/- and Rs.40,18,324/- respectively. 

 

2.2 A statement of Shri Surinder Kumar Choudhary, partner was recorded at 

the time of survey on 18.2.2005 in which he admitted that the commission 

income and the cash sales were not reflected in the regular books of accounts 

and in response to question No.15 he offered income of Rs.1,05,00,000/- as 

additional income for A.Y. 2005-06 in the name of the assessee firm. However 

in the return of income filed on 28.3.2006 the assessee firm did not disclose 

the additional income as declared at the time of survey. An affidavit from the 

partner Shri Surinder Kumar Choudhary was enclosed with the return 

withdrawing the declaration made at the time of survey. It was alleged in the 

affidavit that the disclosures and documents were cooked up and forcibly 

prepared by the survey team. It was also alleged that assessee’s son Shri 

Apurva Choudhary was made to prepare the pages 26, 27 & 28 of the loose 

papers. Regarding commission income, it was alleged in the affidavit that one 

of the staff members Shri Pawar was forced to prepare the statement of 

commission income. The AO however did not accept the allegations made in 

the affidavit. It was observed by him that in case the assessee had really been 

forced to prepare the statement, it would have immediately raised the issue 

and made complaint to higher authorities. It was further observed that the 
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assessee had filed a letter dated 4.3.2005 i.e. a fortnight after the survey 

regarding that the assessee may be granted installment facility to pay taxes 

involved in the additional declaration made during the course of survey. AO 

therefore held that the affidavits which was filed after 6 months of survey was 

nothing but a self serving statement and accordingly he rejected the allegations 

made. The AO after necessary examination made addition of Rs.9.75 lacs on 

account of unaccounted sales, Rs.24,539/- on account of gross profit in relation 

to cash sales and additions of Rs.8,62,245/- and Rs.11,23,980/- as 

unaccounted commission income. In appeal CIT(A) confirmed the additions 

made aggrieved by which the assessee is in appeal before the tribunal. 

 

2.3 In the ground Nos.1 & 2, the assessee has raised the issue of forcible 

extraction of the statement by the survey party at the time of survey. It has 

been submitted that at the time of survey, no incriminating documents were 

found and the survey team had forced one of the partners to declare additional 

income. The son of the partner as well as an employee were also forced to 

write the alleged papers relating to unaccounted sales and commission income. 

 

2.4 We have heard both the parties, perused the records and considered the 

matter carefully. The survey was conducted on 18.2.2005 when the loose 

papers being the pages 26, 27, 28, 29, 30 were found which had been duly 

signed by the partner of the assessee firm based on entries and based on the 

said papers the partner of the assessee had declared undisclosed income of 

Rs.1.05 crores. Subsequently on 4.3.2005, a fortnight after the date of survey, 

the assessee had written a letter to the AO in which a request had been made 

that installments may be granted for payment of additional tax. However, 6 

months later when the return was filed, a retraction statement was enclosed 
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alleging that the partner had been forced to admit additional income and in fact 

no incriminating papers were found. These claims have been rejected by the 

authorities below as an after thought. We see no infirmity in the conclusion 

arrived at by the revenue authorities on this point. In case, the partner had 

really been forced to admit additional income and papers were cooked up, by 

the survey party, the assessee would have immediately after survey 

complained to the higher authorities. The Learned AR for the assessee admitted 

that no complaint had been filed by the assessee. In fact two weeks after the 

date of survey the assessee had written a letter dated 4.3.2005 to the AO 

requesting for installment and even in this letter no allegation was made. The 

loose papers found have been duly signed by the partners and these clearly 

gave the details of unaccounted sales and unaccounted commission. Under 

these circumstances the affidavits filed retracting the statement and making 

allegations six months later has to be treated as a self serving statement by 

the partner and his employees and this has to be rejected as an afterthought. 

The allegations made in ground Nos.1 and 2 are therefore rejected. 

 

2.5 In ground No.3 & 4 the dispute raised is regarding addition of 

Rs.9,75,000/- on account of unrecorded investment in relation to the cash 

sales and addition on account of gross profit. As mentioned earlier the entries 

made on pages 26, 27 & 28 showed sales of Rs.9.75 lacs on 15.5.2004; sales 

of Rs.2.10 lacs on 27.5.2004; sales of Rs.8.10 lacs on 18.11.2004. AO 

observed that the original investment on 15.5.2004 was sufficient to explain 

the source of subsequent transactions. He therefore made only of Rs.9.75 lacs 

as unexplained investment and no addition was made on account of other two 

transactions. He however made addition of gross profit of Rs.24,539/- in 

relation to the unaccounted sales. In appeal the assessee submitted that all the 
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three loose papers were written at the same point of time by the same persons 

and the evidence was fabricated. It was also submitted that these were dump 

documents. CIT(A) however did not accept the claim that the documents were 

cooked up. It was observed by him that the loose papers were found from the 

premises of the assessee which contained cash sales which were not reflected 

in the books. The partner of the assessee admitted these facts at the time of 

survey. He therefore upheld the order of AO making addition of Rs.9.75 lacs as 

unexplained investment and Rs.24,539/- on account of gross profit on the 

unaccounted sales. Aggrieved by the said decision the assessee is in appeal 

before the tribunal.  

 

2.6 We have heard both the parties in the matter. The Learned AR for the 

assessee reiterated the submissions made before lower authorities whereas the 

Learned DR placed reliance on the orders of authorities below. We have already 

held earlier in para 2.4 that the allegations of cooking up of documents and 

forcible extraction of the statement is not supported by any evidence and the 

affidavits filed have to be rejected as self serving statement. The pages 26, 27, 

& 28 copies of which have been placed in the paper book clearly show cash 

sales giving the quantity of sales, rates and sale value. These are not dump 

documents. These sales are admittedly not accounted in the regular books. 

Therefore in our view these have been rightly considered as unaccounted sales 

and additions have been rightly made on account of unexplained investment 

and gross profit. AO has computed unexplained investment in a fair manner by 

treating the subsequent two sales as explained from the income received from 

the first sale. There is nothing produced before us to contravert the findings of 

the authorities below. We therefore see no infirmity in the order of CIT(A) 
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confirming the addition on account of unaccounted sales and gross profit. The 

order of CIT(A) is accordingly upheld.  

 

3. The dispute raised in ground No.5 is regarding additions made of 

Rs.8,62,345/- and Rs.11,23,980/- as unaccounted commission income based 

on the loose papers being the page Nos.29 & 30 found at the time of survey 

showing commission income of Rs.26,96,797/- and Rs.40,18,324/- 

respectively. The assessee explained that out of commission income of 

Rs.26,96,797/-, a sum of Rs.17,92,802/- had already been offered in the name 

of sister concern i.e. Vishal Commercial Corporation and Rs.41,750/- was 

recorded in the assessee’s own book. The assessee did not own the balance 

commission of Rs.8,62,345/-. In relation to the commission income of 

Rs.40,18,324/- it was explained that the assessee had already offered a sum of 

Rs.13,31,353/- and the balance amount of Rs.26,86,971/- was explained as 

discount. The AO noted that out of the commission income of Rs.26,96,797/- 

entered on the page No.29, the commission to the tune of Rs.8,62,245/- full 

details of which giving the name of the parties from whom received and the 

amount had been given (as per table below) were neither recorded in the 

assessee’s books nor in the books of M/s. Vishal Commercial Corporation. AO 

therefore added a sum of Rs.8,62,245/- as unaccounted commission income 

based on the page No.29. 

 

Name of the party Amount Date 

Adani Exports Ltd. 30,000 28.7.2004 

Sarvodaya Trading Co. 37,500 5.8.2004 

Jupiter Dyechem Ltd. 27,600 2.8.2004 

Adani Exports Ltd. 30,000 7.8.2004 
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Adani Exports Ltd. 82,203 10.7.2004 

M. Kumar Udyog Pvt. Ltd. 2,77,942 Not recorded 

Hazel Mercantile Ltd. 45,000 Not recorded 

Hazel Mercantile Ltd. 92,000 Not recorded 

Adani Exports Ltd. 22,500 14.8.2004 

Hazel Mercantile Ltd. 1,27,500 Not recorded 

Adani Exports Ltd. 17,500 28.9.2004 

Crescent International 37,500 Not recorded 

Adani Exports Ltd. 35,000 28.9.2004 

TOTAL 8,62,245  

 

3.1 As regards the entries made on page No.30 totalling Rs.40,18,324/- AO 

after necessary examination and after considering the explanation of the 

assessee found that the commission to the tune of Rs.16,30,000/- full details of 

which giving the name of the parties from whom received and the amount (as 

per details given in the table below) remained totally unaccounted. The details 

were as under : 

 

Name of the party  Amount 

Adani Exports  7,00,000 

Sudarshan Chemicals  1,25,000 

Metric Labs     50,000 

Jupiter Dyechem  3,00,000 

Hazel Mercantile Ltd.  4,15,000 

Cadila Healthcare Ltd.    40,000 

TOTAL  16,30,000 
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3.2 The AO noted that in respect of first item of Rs.7,00,000/- the assessee 

had declared Rs.5,06,020/- in the commission account but no explanation was 

given regarding the balance amount of Rs.1,93,980/- . The other entries were 

totally unexplained. AO therefore made addition of Rs.11,23,980/-. 

 

3.3 In appeal, the assessee submitted that the survey team had forced one 

of the staff members to draw statement of commission income and write 

imaginary figures against the names of the some other parties. It was also 

submitted that the survey team had not examined whether the debit notes 

were accounted in the books. It was pointed out that most of the transactions 

found on the loose papers were recorded in the regular books of account. 

CIT(A) for the reasons given earlier rejected the allegation of cooking up of 

entries. It was observed by him that the entries found on the loose papers were 

partly recorded in the books of account. Therefore in case of the part of the 

entries were found to be correct, the remaining part could not be rejected as 

incorrectly. Documents could not be partly recorded correctly and partly 

incorrect. He therefore held that unaccounted entries mentioned in the loose 

papers have been rightly assessed as unaccounted commission. Aggrieved by 

the said decision the assessee is in appeal before the tribunal. 

 

3.4 We have heard both the parties in the matter. The Learned AR for the 

assessee reiterated the submissions made before lower authorities whereas the 

Learned DR placed reliance on the finding given in the orders of authorities 

below. We have perused the records and considered the matter carefully. The 

loose papers being the pages 29 & 30 were duly signed by the partners and 

found at the time of survey. We have already vide para 2.4 of this order 

rejected the allegation of the assessee that the entries were cooked up and 
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that one of the staff members had been forced to write the entries. Part of the 

entries found on these papers have been found to be recorded in the books of 

account. Therefore if the part of the entries has found to be correct the 

remaining part cannot be rejected as incorrect. The document found cannot be 

taken as partly correct and partly incorrect. The addition has been only in 

relation to the entries not recorded in the books of account. We see no infirmity 

in the order of CIT(A) confirming the addition in relation to entries not recorded 

on the books and the same is therefore upheld. 

 

4. In the result the appeal of the assessee is dismissed. 

 

5. Order was pronounced in the open court 11.05.2011. 

         
   Sd/-      Sd/-  

             ( R.S. PADVEKAR )              (RAJENDRA SINGH) 
              JUDICIAL MEMBER   ACCOUNTANT MEMBER 

 
Date :      11.05.2011 

At :Mumbai 
 

Copy to : 
1. The Appellant 
2. The Respondent 

3. The CIT(A), Mumbai concerned 
4. The CIT, Mumbai City concerned 

5. The DR “I” Bench, ITAT, Mumbai 
 

// True Copy// 
By Order 

 
 

      Assistant Registrar 
     ITAT, Mumbai Benches, Mumbai 

Alk 
 

 

www.taxguru.in




