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IN THE INCOME TAX APPELLATE TRIBUNAL, 

     BANGALORE BENCH ‘B’ 

 

BEFORE SHRI N BARATHVAJA SANKAR, VICE PRESIDENT 

AND SHRI GEORGE GEORGE K, J.M 

 

ITA Nos.1359 & 1360/Bang/2010 

(Assessment years 2004-05 & 2005-06) 

 

The Deputy Commissioner of Income Tax, 

LTU, Bangalore.  - Appellant 

Vs 

M/s Intel Technology India Ltd., 

23-56 P, Outer Ring Road, 

Devarabeesanahalli, Varthur Hobli, 

Bellandur Post, Bangalore-560103.  - Respondent 

PAN : AAACI5394 

Date of hearing            : 17.8.2011 

Date of pronouncement :  17.8.2011 

 

Appellant by        :     Shri Etwa Munda,CIT-III 

Respondent by    :     Shri Vikash Dhariwal, C.A. 

 

                                                ORDER 

PER BENCH : 

 

   These two appeals preferred by the department are 

directed against separate orders of the CIT(A) LTU, Bangalore both 

dated 28/9/2010.  The relevant asst. years are 2004-05 and 2005-

06.             

 

2.  Since common issues are raised in these appeals and they 

pertain to the same assessee, these appeals are heard together and 

disposed off by this consolidated order for the sake of convenience 

and brevity. 
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3.  In these appeals, identical five grounds are raised.  

However, the solitary issue that is raised is whether the CIT(A) is 

justified in directing the AO to recompute deduction u/s 10A of the 

Act after excluding expenditure incurred on up-linking charges out of 

telecommunication expenses from both export turnover and the total 

turnover. 

 

4.  Briefly stated the facts are as follows:- 

 

  The assessee is a company.  It is engaged in the business 

of development of software for the global research and development 

needs of the Intel Group as well as providing sales support and 

warranty support services.  For the asst. year 2004-05, return of 

income was filed on 1.11.2004 declaring a loss of Rs.3,48,802/- after 

claiming a deduction of Rs.20,05,95,651/- u/s 10A of the Act. 

 

4.1  For the asst. year 2005-06, the assessee company filed 

its return of income on 31.10.2005 declaring NIL income after set off 

of brought forward losses.  The assessee had also claimed deduction 

u/s 10A of the Act. For both the asst. years mentioned above, the 

entire income of the company was from the STPI registered 

undertakings.  The assessments for the above two asst. years were 

taken up for scrutiny by issuance of notice u/s 143(2) of the Act and 

assessment was completed for the asst. year 2004-05 on 28.12.2006 

and for the asst. year 2005-06 on 18.12.2008.  In the assessments 

completed, the AO by referring to clause (iv) of Explanation 2 to 

section 10A of the Act, reduced telecommunication 
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expenses/leaselines charges from the export turnover.  The AO, 

however, did not reduce such charges from the total turnover. 

 

5.  Aggrieved by the assessment orders, the assessee 

company preferred appeals before the first appellate authority. 

 

6.  The CIT(A) vide separate orders for asst. years 2004-05 

and 2005-06 both dated 28.9.2010, directed the AO to reduce the 

communication expenses from both the export turnover as well as 

total turnover in computing deduction u/s 10A of the Act. 

 

7.  Aggrieved by the above said direction of the CIT(A), the 

department is in appeals before us. 

 

8.  The learned DR supported the orders of assessment for 

the above said two asst. years. 

 

9.  The learned AR, on the other hand, had filed written 

submissions, which are identical for both the asst. years.   The 

written submission of the assessee is reproduced below:- 

 

“1. At the outset, we wish to submit that the issue in this 

appeal is covered in favour of the Company by the 

decision of the jurisdictional Bangalore Tribunal in the 

case of Software & Silicon Systems India Private Limited 

(now amalgamated with the Respondent) (Appeal 

No.695/Bang/2009) wherein it has been held that the 

corresponding effect of reduction of telecommunication 

expenses from Export Turnover be given by reducing it 

from the total turnover as well, in computing the 

deduction u/s 10A of the Act.  The copy of the said 
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order passed by the Tribunal is enclosed herewith as 

Annexure 1. 

 

Reliance is also placed on the decision of Hon’ble 

Bangalore Tribunal in the Respondent’s own case (Appeal 

No.427 & 428/Bang/2009), wherein it was held that the 

corresponding effect of the reduction of the expenses 

incurred in foreign currency from export turnover be 

given by reducing it from the total turnover as well, for 

uniformity between the two components while computing 

the deduction u/s 10A of the Act.  The copy of the order 

is enclosed herewith as Annexure 2. 

 

2.  Further we wish to submit as under - 

2.1  As per section 10A(4) of the Act, for the 

purpose of computing the deduction u/s 10A, the profits 

derived from export of articles or things or computer 

software shall be the amount which bears to the profits 

of the business of the undertaking, the same proportion 

as the ‘export turnover’ in respect of such articles or 

things or computer software bears to the ‘total turnover’  

of the business carried on by the undertaking - 

 

  Export turnover * Profits of the undertaking 

                        Total turnover 

 

The Company contends that parity should be maintained 

with regard to items of inclusions and exclusions between 

numerator and denominator i.e. export turnover and total 

turnover, in the formula prescribed u/s 10A of the Act.  

The term total turnover has not been defined in section 

10A of the Act.  However, for the purpose of 

determining the deduction u/s 10A in the ratio of export 

turnover to total turnover, both the said expressions 

should be read on the same footing as the total turnover 

represents the sum of export turnover + domestic 

turnover (non-export). 
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2.2  The purpose of applying the ratio is to 

allocate the profits of the business between export and 

domestic turnover.  Therefore, if a factor is not included 

in the numerator of the ratio, the said factor cannot be 

included in the denominator also.  Inclusion of a 

particular factor in the denominator, i.e. total turnover 

only (where the said factor is not included in the 

numerator) would give rise to a distorted allocation in 

favour of the denominator.  This is neither the intent nor 

the purpose of the law. 

 

As the deduction u/s 10A is granted on the proportion 

which the export turnover bears to total turnover of the 

undertaking, corresponding effect of reduction of 

various components from export turnover would have to 

be given to the total turnover to achieve uniformity 

between the export turnover and total turnover. 

 

2.3  We wish to draw the attention of the 

Hon’ble Member to the definition of the term total 

turnover as provided in the Explanation to section 80HHE 

of the Act (which provided a deduction in respect of 

export of computer software). 

 

As per the Explanation to section 80HHE, total turnover 

shall not include “any freight, telecommunication charges 

or insurance attributable to the delivery of the computer 

software outside India; and expenses, if any, incurred in 

foreign exchange in providing the technical services 

outside India”. 

 

2.4  We also wish to draw the attention of the 

Hon’ble Members to the provisions of section 80HHC of 

the Act, wherein the term total turnover has been 

defined to exclude freight or insurance attributable to 

the transport of the goods or merchandise outside India.  
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The said definition was not represent originally in the 

said section but was brought into the section by the 

Finance Act (No.2), 1991.  The Memorandum explaining 

the provisions of the Finance No.2) Bill, 1991 stated that 

“whereas the definition of the term ‘export turnover’ 

excludes freight and insurance attributable to transport, 

no such exclusion has been specified in respect of the 

term ‘total turnover’.  As a result, in c.i.f. transactions, 

while the export turnover is taken at f.o.b. value, the 

total turnover includes the sale proceeds of exports at 

c.i.f. value.  With a view to removing this anomaly, it is 

proposed to clarify that ‘total turnover’ will also not 

include such freight or insurance”. 

   

The Hon’ble Members would therefore note that the 

legislature itself has admitted that where a specific 

definition of total turnover is not provided in the section 

(for excluding the said expenses) and a definition of 

export turnover exists (with such exclusions), it is an 

anomaly.  The Hon’ble Members would appreciate that the 

law is to be interpreted in a manner that it does not give 

rise to anomalous result. 

 

2.5  Further, we wish to place reliance on various 

recent judicial pronouncements on this matter: 

 

2.5.1  In the case of CIT v Gem Plus Jewellery 

India Ltd. (2010) 330 ITR 175 (Bom HC), the Hon’ble 

Bombay High Court on the issue of adjustment of freight 

and insurance expenses from the total turnover while 

computing deduction u/s 10A of the Act has laid down 

the principle that since the export turnover forms part 

of the total turnover, if an item is excluded from the 

export turnover, the same should also be reduced from 

the total turnover to maintain parity between numerator 

and denominator. 
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2.5.2  Further, in the case of Income-tax Officer 

v M/s Sak Soft Ltd. (2009) 313 ITR 353 (Chennai Special 

Bench), the assessee was engaged in the business of 

exporting computer software and claimed deduction u/s 

10B of the Act.  In completing the assessment u/s 143(3) 

of the Act, the AO reduced the expenditure incurred in 

foreign exchange in providing the technical services 

outside India, from the export turnover without 

corresponding reduction from total turnover, thereby 

reducing the deduction claimed by the assessee u/s 10B 

of the Act. 

 

In light of the above facts, the Special Bench held as 

under:- 

 

“For the above reasons, we hold that for the purpose 
of applying the formula under sub-section (4) of 
section 10B, the freight, telecom charges or 
insurance attributable to the delivery of articles or 
things or computer software outside India or the 
expenses, if any, incurred in foreign exchange in 
providing the technical services outside India are to 
be excluded both from the export turnover and from 
the total turnover, which are the numerator and the 
denominator respectively in the formula.  The 
appeals filed by the department are thus dismissed”. 

 

2.5.3  Again, in the case of Jaipuria Silk Mills (P) 

Ltd. v ACIT (ITA No.1112/Bang/2009, the Hon’ble 

Bangalore Tribunal had placed reliance on the decision of 

Chennai Special Bench in the case of Sak Soft Ltd. 

(supra) and had concluded that the freight and insurance 

expenses are to be reduced both from the export 

turnover and total turnover while computing the 

deduction u/s 10A of the Act. 
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2.5.4  We also rely on the following judicial 

pronouncements wherein similar view has been adopted:- 

 

� Deputy Commissioner of Income-tax v M/s Subex 
Ltd. [2011 TIOL 118 (Bang ITAT)] 

� M/s Cepha Imaging (P) Ltd. v Income Tax Officer 
[2001 TIOL 140 (Bang ITAT)] 

� Atos Origin India Private Limited v Assessing 
Officer [2011 TIOL 178 (Bang ITAT)] 

� Tata Elxsi Limited [2007) 115 TTJ 423 (Bang 
ITAT)] 

� M/s I Gate Global Solutions Limited v ACIT 
[(2007) 112 TTJ 1002 (Bang ITAT)] 

� ITO v D E Block India Software (P) Ltd. [ITA 
Nos.983 & 984/Hyd/2006] 

� DCIT v Binary Semantics Ltd. [(2007) 109 TTJ 
556 (Del.)] 

� Aditi Technologies Private Limited v ITO (ITA 
No.425 and 426/Bang/2009) 

� Income-tax Officer v Motorola India (P) Ltd. (ITA 
No.645/Bang/2008) 

� DCIT v Daimler Chrysler Research & Training India 
(P) Ltd. (ITA No.1179/Bang/2008) 

 
2.6  In the instant case, the entire turnover of 

STP units consists of export of computer software only.  

Therefore, the entire profits of the Company are 

subject of deduction u/s 10A of the Act.  If export 

turnover and total turnover are taken up on different 

basis (by not excluding the telecommunication expenses 

from the total turnover) then a portion of the profits of 

STP units would become profits arising from domestic 

turnover, which the Company does not factually have.  

The Hon’ble Members would appreciate that it is not the 

intention or purpose of law to bring the tax profits 

arising from 100% export of computer software by 

applying unequal basis in export turnover and total 

turnover.  It is humbly submitted that where the entire 
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turnover of the STP units consists of export, the 

allocation, effectively, is not required.  In absence of a 

domestic turnover, no profit can be allocated to such 

non-existent domestic turnover. 

 

2.7  Therefore, we request the Hon’ble Members 

to give the corresponding effect of reduction of 

telecommunication expenses from the export turnover by 

reducing it from the total turnover as well, for 

uniformity between the two components while computing 

the deduction u/s 10A of the Act. 

 

2.8  Further, the appellant has relied on the 

ruling of the Hon’ble Chennai Tribunal in the case of 

California Software Co. Ltd. v ACIT [(2008) (118 TTJ 

842)].  In the said decision, the Hon’ble Chennai Tribunal 

relied on the decision of the Hon’ble Supreme Court in 

the case of CIT v K Ravindranathan Nair (295 ITR 228) 

and held that what is deducted from export turnover, 

the numerator in the formula need not necessarily be 

deducted from the total turnover, the denominator in 

formula. 

 

In this regard, we wish to submit that the above 

mentioned decision of the Chennai Tribunal has been 

overruled by the Special Bench of the Chennai Tribunal in 

the case of Sak Soft Ltd. (Supra).  The relevant extract 

from the decision of Sak Soft is mentioned herein 

below:- 

 

“We have gone through the order especially 
paragraphs 22.3 and 23.  In para 22.3 the 
Tribunal has observed that the effect of 
the judgement of the Supreme Court in the 
case of Ravindranathan Nair (supra) is that 
“what is deducted from the ‘export turnover’ 
(the numerator in the formula) need not 
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necessarily be deducted from the ‘total 
turnover’ (the denominator in the formula).  
It appears to us, with respect, that this may 
not be an accurate description of the 
controversy before the Supreme Court 
because in Nair’s case (supra) the Supreme 
Court was concerned with the ‘profits of the 
business’ and the ‘total turnover’ and the 
argument of the assessee was that the 
processing charges, which was includible in 
the profits of the business, should be 
excluded from the total turnover.  The 
relationship between ‘export turnover’ and 
‘total turnover’, which are the numerator and 
the denominator in the formula in section 
80HHC was not the subject matter of 
decision by the Supreme Court”. 

 

Accordingly, it is humbly submitted that the ratio laid 

down by the Chennai Tribunal in the case of California 

Software (supra) cannot be applied in the present case. 

 

3.  In view of the above, the Respondent humbly 

prays that the order of CIT(A) directing the AO to 

exclude the data-link charges of Rs.5,44,13,663 from 

both export turnover and total turnover be upheld and 

the appeal filed by the appellant be quashed”. 

 

10.  We have heard both the parties and perused the 

material on record.  The Hon’ble Mumbai High Court in the case of 

Gem Plus Jewellery India Ltd. (supra), in identical circumstances, held 

that since the export turnover forms part of the total turnover, if an 

item is excluded from the export turnover, the same should also be 

reduced from the total turnover to maintain parity between 

numerator and denominator while calculating deduction u/s 10A of the 
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Act.  The relevant finding of the Hon’ble Mumbai High Court reads as 

follows:- 

“Held : The total turnover of the business carried on 
by the undertaking would consist of the turnover 
from export and the turnover from local sales.  The 
export turnover constitutes the numerator in the 
formula prescribed by sub-section (4).  Export 
turnover also forms a constituent element of the 
denominator in as much as the export turnover is a 
part of the total turnover.  The export turnover, in 
the numerator must have the same meaning as the 
export turnover which is constituent element of the 
total turnover in the denominator.  The legislature 
has provided a definition of the expression “export 
turnover” in Expln.2 to s.10A which the expression is 
defined to mean the consideration in respect of 
export by the undertaking of articles, things or 
computer software received in or brought into India 
by the assessee in convertible foreign exchange but 
so as not to include inter alia freight, 
telecommunication charges or insurance attributable 
to the delivery of the articles, things or software 
outside India.  Therefore in computing the export 
turnover the legislature has made a specific 
exclusion of freight and insurance charges.  The 
submission which has been urged on behalf of the 
revenue is that while freight and insurance charges 
are liable to be excluded in computing export 
turnover, a similar exclusion has not been provided in 
regard to total turnover.  The submission of the 
revenue, however, misses the point that the 
expression “total turnover” has not been defined at 
all by Parliament for the purposes of s.10A.  
However, the expression “export turnover” has been 
defined.  The definition of “export turnover” 
excludes freight and insurance.  Since export 
turnover has been defined by Parliament and there is 
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a specific exclusion of freight and insurance, the 
expression “export turnover” cannot have a 
different meaning when it forms a constituent part 
of the total turnover for the purposes of the 
application of the formula.  Undoubtedly, it was open 
to Parliament to make a provision which has been 
enunciated earlier must prevail as a matter of 
correct statutory interpretation.  Any other 
interpretation would lead to an absurdity.  If the 
contention of the Revenue were to be accepted, the 
same expression viz. ‘export turnover’ would have a 
different connotation in the application of the same 
formula.  The submission of the Revenue would lead 
to a situation where freight and insurance, though 
these have been specifically excluded from ‘export 
turnover’ for the purposes of the numerator would 
be brought in as part of the ‘export turnover’ when it 
forms an element of the total turnover as a 
denominator in the formula.  A construction of a 
statutory provision which would lead to an absurdity 
must be avoided.  Moreover, a receipt such as 
freight and insurance which does not have any 
element of profit cannot be included in the total 
turnover.  Freight and insurance charges do not have 
any element of turnover.  For this reason in addition, 
these two items would have to be excluded from the 
total turnover particularly in the absence of a 
legislative prescription to the contrary – CIT v 
Sudarshan Chemicals Industries Ltd. (2000) 163 CTR 
(Bom) 596: (2000) 245 ITR 769 (Bom) applied; CIT v 
Lakshmi Machine Works (2007) 210 CTR (SC) 1: 
(2007) 290 ITR 667 (SC) and CIT v Catapharma 
(India) (P) Ltd. (2007) 211 CTR (SC) 83: (2007) 292 
ITR 641 (SC) relied on” 

 

10.1  In the case of Sak Soft Ltd. (supra), the assessee was 

engaged in the business of exporting computer software and claimed 
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deduction u/s 10B of the Act.  In completing the assessment u/s 

143(3) of the Act, the AO reduced the expenditure incurred in 

foreign exchange in providing the technical services outside India, 

from the export turnover without corresponding reduction from total 

turnover, thereby reducing the deduction claimed by the assessment 

u/s 10B of the Act. 

 

10.2  In light of the above facts, the Special Bench held as 

under:- 

“For the above reasons, we hold that for the purpose 
of applying the formula under sub-section (4) of 
section 10B, the freight, telecom charges or 
insurance attributable to the delivery of articles or 
things or computer software outside India or the 
expenses, if any, incurred in foreign exchange in 
providing the technical services outside India are to 
be excluded both from the export turnover and from 
the total turnover, which are the numerator and the 
denominator respectively in the formula.  The 
appeals filed by the department are thus dismissed”. 

 

Although the order of Special Bench is in the context of section 10B 

of the Act, the ratio laid down in the above decision applies to section 

10A of the Act as well, as the provisions of sections 10A and 10B are 

identical on all material aspects.  More particularly, both the sections 

define only export turnover but not total turnover and sub-section 

(4) of both the sections prescribe an identical formula for computing 

the export profits.    

 

www.taxguru.in



Page 14 of 14                                                     ITA Nos.1359 & 1360/Bang/2010 

                                                                                                             

14 

10.3  In the light of the above reasoning, we uphold the 

orders of the CIT(A) and direct the AO to exclude the above 

mentioned expenses both from the export turnover as well as from 

the total turnover while calculating deduction u/s 10A of the Act. 

 

11.  In the result, the appeals filed by the revenue are 

dismissed. 

 

The order pronounced on Wednesday, the 17th day of August, 2011 at 

Bangalore. 

 

  Sd/-      Sd/- 

 (N BARATHVAJA SANKAR)  (GEORGE GEORGE K) 

        VICE PRESIDENT    JUDICIAL MEMBER 

 

 

Copy to :   1. The Revenue  2. The Assessee 3. The CIT concerned.                     

4. The CIT(A) concerned. 5. DR 6. GF 

 

MSP/           By order 

 

 

                Asst. Registrar, ITAT, Bangalore.   
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