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O R D E R 
 
 
PER R.S. PADVEKAR, JM 

 

In this appeal the assessee has challenged the impugned order of 

the Ld. CIT (A) –27, Mumbai dated 8.1.2010 for the A.Y. 2005-06.  

Ground no.1 reads as under:- 

 

“I. The Ld. CIT (A) erred in confirming the action of the A.O. in 

taking valuation of Stamp Duty Authorities of Sion Property as 

Sale Consideration without referring the valuation to the 
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Departmental Valuation Officer as required u/s.50C of the 

Act.”  

2. The issue is in respect of the applicability of provisions of section 

50C.  The assessee is a co-owner of property sold during the previous 

year, which was situated at Plot No. 10B of Sion-Matunga Estate, 

Mumbai -400 023 during the financial year 2004-05,  the said property 

was sold for the total consideration of ` 4,25,00,000/- as per the 

development agreement dated 22.6.2004.  The said development 

agreement was registered and for the purpose of the stamp-duty 

payment the fair market value of the property was determined at ` 

4,94,61,000/-.  The A.O. applied section 50C of the Act and adopted the 

valuation made by the Stamp duty authorities as consideration, which 

was valued at ` 4,94,67,000/- and accordingly worked out long-term-

capital-gain and brought to tax in the hands of the assessee to the extent 

of her share.  The assessee challenged the action of the A.O. before the 

Ld. CIT (A) by taking the contention that despite the specific request of 

the assessee, the A.O. did not refer the matter to the District Valuation 

Officer (DVO), as per sub-section (4) to section 50C.  The assessee also 

relied on the decision of the ITAT Lucknow “B” Bench in the case of 

A.K.G. Consultant P. Ltd. in support of his plea.  The Ld. Counsel argued 

that once the assessee claimed before the A.O. that the fair market value 

determined by the stamp-duty authorities are higher then the actual sale 

consideration and the A.O. is bound to refer the matter to the DVO for 

valuation under sub-section (2) to section 50C.  The assessee also relied 

on the decision of the ITAT Jodhpur Bench in the case of Meghraj Baid 

vs. ITO 114 TTJ 814 (Jd.).  We have also heard the Ld. D.R.  

 

3. Section 50C is a deeming provision and it is applicable in respect 

of transfer of the land or building or both by the assessee.  It provides 

that in case of transfer of a land or a building if the valuation made for 
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the purpose of the payment of the stamp-duty by the State registration 

authority is more than the sale consideration declared by the assessee in 

the conveyance, then the said value will be adopted as a ‘consideration’ 

for computation of the capital gain u/s.48 of the Act.  Sub-section (2) 

provides that if the assessee claims before the A.O. that the value 

adopted by the Stamp Valuation authority exceeds the fair market value 

of the property as on the date of the transfer which has not been 

disputed by the assessee in any legal proceedings  then the A.O. may 

refer the case to the Valuation Officer, as per the provisions of the 

Wealth-tax Act, 1957.  The Ld. CIT (A) declined to entertain the plea of 

the assessee for referring the matter to the DVO by holding that the word 

‘may’ is used by the Legislature and it is discretion of the A.O. to refer or 

not to refer.  In the case of Meghraj Baid (supra) it is held that the word 

“may” used in sub-sec. (2) to sec. 50C signifies that in case the A.O. is 

not satisfied with the explanation of the assessee then he should refer 

the matter to the DVO for the valuation.  We, therefore, following the 

decision of the Tribunal in Meghraj Baid (supra) allow ground no.1 taken 

by the assessee and direct the A.O. to refer the matter to the District 

Valuation Officer for determining the fair market value as per provisions 

of sub-sec. (2) of section 50C.  Accordingly, ground no.1 is allowed. 

 

4. Ground no.2 reads as under:- 

 

“2. Ld. CIT (A) erred in confirming the action of the A.O. in making 

reference u/s.55 of the Act to the valuation officer for ascertaining 

the value of 01/04/1981 which was supported by valuation Report 

of the Architect / registered Valuer as referred to in Para 4 of the 

order.”  

 

5. We have heard the parties.  As the said property was purchased 

prior to 1.4.1981, the assessee adopted fair market value of the plot for 
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the purpose of the index cost of the acquisition (ICA).  The assessee filed 

the valuation report of the registered valuer and as per the valuation 

made by the registered valuer the fair market value of the said property 

as on 1.4.1981 at ` 43,10,100/- and index cost was worked out at ` 

2,06,88,000/-.  The A.O. made a reference to the District Valuation 

Officer –I Mumbai U/s. 55A of the Act.  It appears that as the Valuation 

report was not received from the DVO and assessment was getting time 

barred, the A.O. completed the assessment subject to the further 

rectification.  Now, the assessee has challenged the action of the A.O. for 

referring the matter to the Valuation.   

 

6. We have heard the parties.  The Ld. Counsel submitted that the 

DVO has determined the fair market value of the property as on 1.4.1981 

at ` 29.62 lakhs as against the value declared by the assessee at ` 43.10 

lakhs.  It is argued that no reference can be made by the DVO for 

determining the lesser fair market value and this issue stands covered in 

favour of the assessee by the decision of the ITAT Mumbai in the case of 

Smt. Sarala N. Sakraney vs. ITO 46 DTR (Mum)(Trib) 208.  He, therefore, 

pleaded that the A.O. may be directed to adopt the fair market value as 

per valuation made by assessee’s valuer.   We have also heard the Ld. 

D.R.   

 

7. After elaborately discussing the provisions of section 55A and 

relying on the decision in the case of CIT vs. Daulal Mohta (HUF)1031 of 

2008 judgment dated 22nd September, 2008 and held as under:- 

 

“14. In view of the aforesaid decisions, we are of the view that 

reference by the AO to the DVO under s.55A for valuation of fair 

market value of the property as on 1st April, 1981 is not valid for the 

reason that fair market value declared by the assessee as per 
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Government registered valuer’s report was more than the fair 

market value as estimated by the DVO.  Since determination of the 

fair market value as on 1st April, 1981 was based on the report of 

the DVO, the same is held to be invalid.  Consequently, estimation of 

the fair market value of the property as on 1st April, 1981 as made 

by the assessee is directed to be accepted.  Ground no.1 of the 

assessee is allowed. 

 

8. In the present case, the fair market value declared by the assessee 

as on 1.4.1981 is more than the fair market value determined by the 

DVO, hence the assessee’s case is squarely covered by the decision of the 

ITAT Mumbai in the case of Smt. Sarala N. Sakraney (supra) and 

accordingly ground no.2 is allowed and the A.O. is directed to adopt the 

fair market value declared by the assessee as per the valuation report as 

on 1.4.1981. 

 

9. In the result, assessee’s appeal is allowed. 

Order pronounced in the open court on this day of 15th February 

2011. 

                        Sd/-                                                Sd/- 
 (R.S. SYAL) 

ACCOUNTANT MEMBER 
  (R.S. PADVEKAR) 

JUDICIAL MEMBER  

 
Mumbai, Date:  15th February 2011 
  
Copy to:- 

1) The Appellant. 
2) The Respondent. 
3) The CIT (A) –27, Mumbai. 
4) The CIT City– XVI, Mumbai.    
5) The D.R. “A” Bench, Mumbai. 
                                                                                 By Order 

                   / /  True Copy  / /   
  Asstt. Registrar  
I.T.A.T., Mumbai 

*Chavan 
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