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O R D E R 

 
PER BHAVNESH SAINI: This appeal by the assessee is 

directed against the order of the learned CIT(A)-VI, Ahmedabad 

dated 19th January, 2009 for assessment year 2005-06 on the 

following grounds:  

 
“1. The Ld. CIT Appeals VI has erred in law and on 

facts in passing appellate order dated 19/01/2009 
for A. Y. 2005-06 in the case of appellant by 
confirming the disallowance of Rs.18,42,527/- out of 
depreciation being additional depreciation claimed 
by the appellant.  

 
2. The Ld. CIT Appeals also erred in law and on facts 

in confirming the disallowance of Rs.7,62,565/- out 
of interest expenses.” 
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2. We have heard the learned representatives of both the parties, 

perused the findings of the authorities below and considered the 

material available on record.  

 
3. The facts on ground No.1 of the appeal are that the assessee 

purchased new plant and machineries amounting to Rs.1,77,92,784/- 

and has claimed normal depreciation @ 25% and further additional 

depreciation @ 15% has been claimed as per section 32 (1) (iia) of 

the IT Act totaling to Rs.49,13,407/-. The Chartered Accountant 

certified that the same depreciation is allowable. The AO noted that 

the certificate becomes erroneous since it has to quantify the 

additional depreciation only. The AO noted that additional 

depreciation amounted to Rs.18,42,572/- and the rest is normal 

depreciation. It was submitted by the assessee that the assessee has 

purchased hot air stenter machine which has increased its installed 

capacity by 10%, therefore entitled for higher depreciation. It was 

submitted that assessee owned 3 stenter machines and the 4th one 

increased the capacity. The AO considering the facts noted that the 

conditions laid down u/s 32 (1) (iia) of the IT Act require an increase 

of 10% of installed capacity and the installed capacity refers to the 

process which turns the raw materials into finished goods. In the 

assessee’s case it clearly had existing surplus of installed capacity, 

hence purchase of stenter machine did not add installed capacity, 

though it might have resulted an increase in out-put. In such a case 

an increase in out-put is not co-terminus with an increase in installed 

capacity. Further, the Directors’ Report states that installed capacity 

of current and previous year is not ascertainable. The AO accordingly 
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added Rs.18,42,527/- to the income. Addition was challenged before 

the learned CIT(A) and it was submitted that gross block of asset 

were put to use and the assessee has substantially increased the 

plant and machineries and increased the installed capacity, therefore, 

addition is unjustified. The learned CIT(A) considering the explanation 

of the assessee and material on record confirm the addition. His 

findings at pages 5 to 8 of the appellate order are reproduced as 

under: 

“Keeping in view the aforesaid facts and 
circumstances, first of all it is very essential to consider 
the pre-requisite for claiming depreciation which are as 
under: 

 
In order to avail depreciation, the following 

conditions must be fulfilled: 
 
(a) Asset must be owned by the assessee; 

(b) It must be used for the purpose of business or 
profession; and 

 
(c) It should be used during the relevant 

accounting year. 
 

First of all asset must be owned by the assessee –  

In order to be entitled to depreciation allowance, the 
assessee has to show that the asset is owned by him or 
assessee is the co-owner of the asset. It is only the owner 
of the assets who is entitled to claim depreciation on 
them.  

 
Secondly, asset must be used for business or 

profession profession. The asset, in respect of which 
depreciation is claimed, must have been used for the 
purpose of business or profession.  
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Thirdly, asset must be used during the relevant 
accounting year. Depreciation is allowed only if the asset 
is used for the purpose of business or profession at least 
for sometime during the previous year. However, from the 
A. Y. 1992-93, where an asset is acquired and “put to 
use”, for the purpose of business or profession for less 
than 180 days during the previous year in which it is 
acquired, depreciation there on shall be allowed @ 50% 
of the depreciation allowable according to the percentage 
prescribed in respect of block of asset comprising such 
asset.  

 
  The provisions of section 32 (1) (iia) reads as under:  

   …(iia) In the case of any new machinery or (other than 
ships and aircraft) which has been acquired and installed 
after 31st day of March, 2002, by an assessee engaged in 
the business of manufacture or production of any article 
or thing, a further sum equal to fifteen per cent of actual 
cost of such machinery or plant shall be allowed as 
deduction under clause (ii) 

 

   Provided that such further deduction of fifteen per cent 
shall be allowed to – 

 

(A) A new industrial undertaking during any previous 
year in which such undertaking begins to manufacture 
or produce any article or thing on or after the 1st day of 
April, 2002 or  

 

(B) any industrial undertaking existing before 1st day of 
April 2002 during any previous year in which it 
achieves the substantial expansion by way of increase 
in installed capacity by not less than ten percent: 

 

Provided further that no deduction shall be allowed in 
respect of – 
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(a) any machinery or plant which, before its instillation 
by the assessee, was used either within or outside 
India by any other person; or  

 

(b) any machinery or plant installed in any office 
premises or any residential accommodation, 
including  accommodation In the nature of a guest 
house; or 

 

(c) any office appliances or road transport vehicles; or  

 

(d) any machinery or plant, the whole of the actual cost 
of which is allowed as a deduction (whether by way 
of depreciation or otherwise) in computing the 
income chargeable under the head “Profits and 
gains of business or profession” of any one previous 
year …… 

 

When the aforesaid is considered with the grounds of 
appeal under consideration, the fact emerges that the 
appellant has purchased new plant and machinery 
amounting to Rs.1,77,92,784/- and has claimed normal 
depreciation @25% as well as additional depreciation 
@15% has been claimed as per section 32(1) (iia) of 
Income-tax Act, 1961 totaling to Rs.49,13,407/-. 
Consequently, additional depreciation amounts to 
Rs.18,42,527 ( i.e. Rs.67,74,249 X 15% + 1,10,18,535 x 
7.5% i.e. Rs.10,16,137 + Rs.8,26,390/-).  When the facts 
and circumstances of the grounds of appeal are 
considered vis-à-vis the above mentioned conditions laid 
down for the allowability of the normal depreciation, it is 
abundantly clear that the appellant fulfills the same, 
thereby, the Assessing Officer has rightly allowed the 
normal depreciation of Rs.30,70,880/-. However, when 
the use of additional depreciation is considered with the 
facts and circumstances of the grounds of appeal in 
question, it is crystal clear that the conditions laid down in 
section 32(1)(iia) of the Income-tax Act, 1961 requires an 
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increase of 10% of installed capacity (i.e. the processes 
which turn the raw material into finished goods). The 
appellant clearly has the existing surplus of installed 
capacity vis-à-vis the stenter, thereby, the purchase of the 
stenter does not add installed capacity at all. It is also a 
fact that the director’s report clearly states that the 
installed capacity of the current and the previous year are 
‘not ascertainable’. Consequently, the installed capacity of 
the intrinsic machines has not changed. In the given facts 
and circumstances, the additional depreciation cannot be 
allowed. With the result, the action of the Assessing 
Officer is confirmed on these grounds (i.e. Grounds NO.2 
& 3).” 

 

4.  The learned Counsel for the assessee reiterated the same 

submission made before the authorities below and submitted that 

even if the Directors’ Report made a wrong statement, the report of 

the Chartered Accountant should have been accepted. He has further 

submitted that since the auditor has certified enhancement in the 

capacity, therefore, addition should be deleted. He was however, 

unable to show the capacity of the machinery in the earlier year and 

in the assessment year under appeal and as to how the capacity has 

increased. He has relied upon the order of the ITAT Ahmedabad in 

the case of Madhu Industries 132 TTJ 233 in which it was held as 

under: 

“Conclusion: 

Assessee company’s installed capacity in ‘made-ups’ 
having increased substantially i.e. more than 25 per cent, 
whereby the assessee has increased the capacity of bed 
sheets from 15.60 lakhs to 20 lakhs based on number of 
sewing machines installed in the year under 
consideration, the claim of the assessee for additional 
depreciation under s. 32(1) (iia) was allowable; AO was 
not justified in disallowing the claim on the ground that by 
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taking into account the other product namely, towels and 
calculating the combined capacity of both the products, 
the increase in combined installed capacity fell short of 25 
per cent.” 

 

5.  On the other hand, the learned DR relied upon the orders of 

the authorities below.  

 
6. On consideration of the rival submissions we do not find it to be 

a fit case for interference. The assessee’s Counsel did not dispute 

the Directors’ Report which states that the installed capacity of 

current and previous year is not ascertainable. It would, therefore, 

show that the management was aware of the fact that the installed 

capacity has not been enhanced even if some plant and machineries 

were purchased. The Directors’ Report is virtually an admission of the 

fact which can not be contradicted by the report of the Chartered 

Accountant. The AO even on merit noted that even in case of 

increase in out-put is not co-terminus with an increase in the installed 

capacity. Such findings of the AO have not been rebutted through any 

material on record. The Directors of the assessee Company are 

responsible for the affairs of the assessee Company and once they 

have admitted that the installed capacity of the current and previous 

year is not ascertainable, would show that installed capacity has not 

been enhanced. In the absence of any evidence on record, we do not 

find it to be a fit case for interference. The assessee has failed to 

prove that the assessee Company’s installed capacity has increased 

at any point of time as compared with the earlier years. Even, the 

learned Counsel for the assessee was not able to point out what was 
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the capacity of the plant and machineries in earlier years. Therefore, 

no comparison could be made. The decision cited by the learned 

Counsel for the assessee in the case of Madhu Industries Ltd. (supra) 

would not be applicable because the facts are clearly distinguishable 

and further, in case of the assessee, no evidence has been brought 

in support of the contention. In the absence of any material on record, 

we do not find it to be proper to interfere with the order of the learned 

CIT(A). We confirm the same and dismiss ground No.1 of the appeal 

of the assessee.  

 
7. On ground No.2 of the appeal, the assessee has challenged 

the disallowance of Rs.7,62,565/- out of interest expenses. The AO 

on the basis of findings given in assessment years 2002-03 and 

2003-04 disallowed the interest. The learned CIT(A) confirmed the 

addition by following the order of his predecessor for assessment 

years 2002-03 and 2003-04 being the facts identical.  

 
8. The learned Counsel for the assessee at the outset submitted 

that the issue is decided by ITAT Ahmedabad “A” Bench in 

assessment years 2002-03 and 2003-04 in ITA No.2407/Ahd/2005 

and ITA No.163/Ahd/2007 vide order dated 07-05-2010 and similar 

addition has been deleted. Copy of the order dated 07-05-2010 is 

filed on record. The learned DR did not dispute the above fact.  

 
9. On consideration of the above fact, we are of the view that the 

learned CIT(A) was not justified in confirming the addition. In 

assessment year 2002-03 the Tribunal vide order dated 07-05-2010 

held as under: 
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“13. On consideration of the rival submissions we are of 
the view that the learned CIT(A) was not justified in 
making proportionate disallowance of the interest. It is 
admitted fact that no investment has been made in the 
shares of group companies in the assessment year under 
appeal. The AO has also not brought any evidence on 
record if there was any nexus between the borrowed 
funds and the amount invested in the shares of other 
companies. On identical facts we have confirmed the 
order of the learned CIT(A) in earlier assessment year 
2001-02 in ITA No.2960/Ahd/2004. The Hon’ble Supreme 
Court in the case of Radhasoami Satsang (supra), 
therefore, clearly applies because the consistency shall 
have to be maintained by the Income Tax Authorities. The 
Hon’ble M. P. High Court in the case of CIT Vs Godavari 
Corporation Ltd. 156 ITR 835 (MP) also held that 
“though it is true that the principles of res judicata do 
not apply, the rule of consistency would apply”. Since 
it is admitted fact that facts are same as considered in 
earlier year, therefore, following the same reason for 
decision in ITA No.2960/Ahd/2004, we set aside the 
orders of the authorities below and delete the entire 
addition”. 

 
Further, by following the same order for assessment year 2002-03, 

the issue was decided in favour of the assessee in assessment year 

2003-04 vide the same order dated 07-05-2010. It would show that 

the issue is covered in favour of the assessee by the order of the 

Tribunal dated 07-05-2010. By following the same, we set aside the 

orders of the authorities below and delete the addition. In the result, 

ground No.2 of the appeal of the assessee is allowed.  

 
10. On other point is argued or pressed.  
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11. In the result, the appeal of the assessee is partly allowed.  

Order pronounced on  25-02-2011 

 

 

  Sd/-      Sd/- 

(A. N. PAHUJA) 
      ACCOUNTANT MEMBER 

(BHAVNESH SAINI) 
JUDICIAL  MEMBER 

Date :   25-02-2011 
Lakshmikant/- 
 
Copy of the order forwarded to:  
1. The Appellant 
2. The Respondent  
3. The CIT concerned 
4. The CIT(A) concerned  
5. The DR, ITAT, Ahmedabad 
6. Guard File  
   BY ORDER 
 
 
                                                  Dy. Registrar, ITAT, Ahmedabad 
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