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I.T.A. No.1300/Del./2010 
 

This is assessee’s appeal for AY 2005-06 against the order dated 

15.2.2010, passed by the CIT(A)-LTU, New Delhi.  The assessee has 

taken the following grounds of appeal: 

“1. That on the facts and in the circumstances of the case and 
the legal position, the Ld.CIT(A) has erred in confirming the 
disallowance of `1471095 u/s 40(a)(i) in respect of 
expenditure incurred towards testing fee paid to M/s CSA 
International Chicago Illionos, USA on account of non-
deduction of TDS. 

 
2. That on the facts and in the circumstances of the case and 

the legal position, the Ld.CIT(A) has erred in confirming the 
disallowance of pre-operative expenses of `231253 
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incurred at Haridwar unit treating the same as capital 
expenditure. 

3. That on the facts and in the circumstances of the case and 
the legal position, the Ld.CIT(A) has erred in confirming the 
disallowance of `41012 being the amount written off 
@1/10th of the expenditure on increase in authorized 
capital as the same is allowable u/s 35D(2)(c)(iv) of the 
Income Tax Act, 1961. 

 
1(a) In the original hearing in both these appeals, the Department 

was represented by Smt. Pratima Kaushik, Ld.Sr.DR. Smt. Mona 

Mohanty appeared for the Department when the matter was refixed for 

clarification. 

2. Ground no.1 states that the CIT(A) has erred in confirming the 

disallowance of ` 14,71,095 u/s 40(a)(i) of the I.T. Act in respect of 

expenditure incurred towards testing fees paid by the assessee to M/s 

CSA International, Chicago, Illionos, USA, on account of non-deduction 

of TDS. 

 
3. During the year, the assessee company had paid `14,71,095 to 

M/s CSA, International Chicago, Illionos, USA (“CSA”, for short), for 

getting witness testing of AC Contactor as part of CB report and KEMA 

Certification.  CSA was assigned this job since it had a specialized 

knowledge and facility for the requisite testing and certification.  The 

AO was of the view that the said testing and certification was required 

to be utilized in the manufacturing activity of the assessee company.  

The assessee, while making the payment to CSA, had not deducted 

TDS.  On query, the assessee submitted before the AO, vide letter 

dated 4.10.2007, that the payment had been made to CSA for testing 

of MCBs lab in the USA and that since the testing was done by a 

foreign company outside India, no income had accrued or arisen in 

India due to which, no TDS was deducted. 

4. The AO, however, was of the view that it was not correct to state 

that no income had accrued or arisen in India; that as per section 
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9(1)(vii) of the I.T. Act, income by way of fees for technical services, 

payable by a person, who is a resident Indian, shall be deemed to 

accrue or arise in India, except where fees are payable in respect of 

services utilized in a business or profession carried on by such person 

outside India or for the purposes of making or earning any income from 

any source outside India.  The AO opined that as such, irrespective of 

whether the non-resident has business connection in India or not, the 

payment made by a resident as fees for technical services being 

utilized in business in India would lead to income being deemed to 

accrue or arise in India.  It was observed that in the case of the 

assessee, the testing report and certification, etc. were obtained in 

respect of products to be utilized for purposes of business of the 

assessee, a non resident company in India; and that the testing was a 

highly specialized job of technical nature, amounting to technical 

services offered and received by the assessee.  It was observed that 

since the foreign entity was based in the USA, the services and 

payments made were covered under “fees for included services”, as 

dealt within Article 12(4)(b) of the Direct Taxation Avoidance 

Agreement between India and the USA (“the DTAA”, for short).  The AO 

observed that the testing report and certification were in the nature of 

making available of technical knowledge, expertise and skill of CSA to 

the assessee, rendering such services to be “fees for included 

services” under Article 12(4)(b) of the DTAA, since the testing report 

and certifications were utilized in manufacture and sale of products in 

the assessee’s business.  It was held that accordingly, section 195 of 

the I.T. Act was applicable to the payment made by the assessee 

company to CSA; and that the non-deduction of tax by the assessee 

led to non-availability of deduction of `14,71,095 u/s 40(a)(i) of the Act.  

It was, therefore, that the AO added `14,71,095 to the total income of 

the assessee. 
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5. The AO, vide order dated 20.12.2007, passed the assessment 

order u/s 143(3) of the I.T. Act. 

6. On appeal, the CIT(A) observed, inter alia, that as per 

Explanation(2) to section 9(1)(viii)(b) of the I.T. Act, “fees for technical 

services” means consideration for the rendering of any managerial, 

technical or consultancy services; that in ‘Cochin Refineries Ltd. vs. 

CIT’, 222 ITR 354 (Ker.), it has been held that fees paid by an Indian 

company to a foreign company to evaluate the quality of certain 

products and to ascertain the suitability of such products for a specific 

industry, considered as reimbursement made by the Indian company, 

were part and parcel in the process of advice of a technical character 

and would fall for coverage in the definition of “fees for technical 

services”, within the provisions of section 9(1)(vii) of the Act; that since 

the payment made by the assessee as fees for technical services was 

utilized in business in India, it would lead to income being deemed to 

accrue or arise in India; that since fees had been paid for obtaining 

technical services for the purposes of the assessee’s business and it 

had also been utilized for the purpose of manufacture and sale of 

products in the business of the assessee, the provisions of section 195 

of the Act were applicable to such payment; and that therefore, the AO 

had been correct in holding that deduction of `14,71,095 was not 

allowable.  In this manner, the CIT(A) confirmed the disallowance made 

by the AO. 

 
7. Aggrieved, the assessee has raised ground no.1 before us. 
 
8. Challenging the impugned order in this regard, the Ld.Counsel 

for the assessee has contended that section 40(a)(i) of the Act has 

wrongly been applied by the authorities below to make the 

disallowance in question; that section 40(1)(i) provides for 

disallowance of, inter alia, fees for technical services payable by an 

assessee outside India, on which, tax is deductible at source under 
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Chapter XVII-B of the Act and such tax has not been deducted; that in 

the present case, the fees for technical services is not chargeable 

under the Act; that the provisions of section 195 of the Act have been 

wrongly invoked; that thereunder also, the payer shall deduct income-

tax on payment to a foreign company, a sum chargeable under the 

provisions of the Act, which is again not the case herein; that in “GE 

India Technology Centre P. Ltd. vs. CIT & Another”, 327 ITR 456 (SC) it 

has been held that on a mere remittance to a non-resident, duty to 

deduct tax at source does not arise, unless the remittance contains 

wholly or partly taxable income;  that Explanation(2) to section 

9(1)(viii) defines “fees for technical services” for purposes of the said 

section, as to mean a consideration for the rendering of any 

managerial, technical or consultancy services; that section 9(1)(vii)(b) 

provides income by way of fees for technical services payable by a 

person who is a resident, to be income deemed to accrue or arise in 

India, except where the fees are payable in respect of services utilized 

in a business or profession carried on by such persons outside India, or 

for the purposes of making or earning any income from any source 

outside India; that in the instant case, the assessee is making exports 

to the USA and so, the fees in question has been paid for the purposes 

of making or earning income form the USA, i.e., from a source outside 

India; that therefore, as per the provisions of section 9(1)(viii)(b) also, 

the fees paid by the assessee to CSA cannot be deemed to have 

accrued or arisen in India and is not chargeable to tax in India; that it 

was therefore, that no TDS was required to be made on such payment, 

due to which, section 40(a)(i) of the Act has no applicability; that in 

“Titan Industries Ltd. vs. ITO, International Taxation, Ward XIX, 

Bangalore”, 11 SOT 206 (Bang.), where the assessee, Titan Industries 

Ltd., a resident company,  made payment of fees for technical services 

for getting its patent name registered in Hong Kong through a firm  of 

professionals of Hong Kong. It was held that the services rendered by 
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the professionals of Hong Kong had been utilized by the assessee 

outside India and since the patent was registered outside India for 

making an income from a source outside India, the payment was 

covered in the exception provided in section 9(1)(vii)(b) of the Act, due 

to which, the assessee was not required to deduct tax at source and 

since the fees was not taxable in India in the hands of the recipient 

firm of professionals of Hong Kong, the assessee payee was not 

required to deduct tax at source as per the provisions of  section 195 

of the Act; that the CIT(A) has erred in confirming the observations of 

the AO to the effect that the report and certification was utilized in 

manufacture and sale of the products of the assessee in the assessee’s 

business in India, due to which, the provisions of section 195 of the Act 

were applicable to the payment made, attracting the provisions of 

section 40(a)(i) of the Act; that the assessee had made the payment to 

CSA for getting witness testing of AC Contactor as part of CB Report 

and KEMA Certification through CSA; that CSA, is an agency which 

specializes in product testing and certification for electrical and 

electronics products; that Kema Certification enables the assessee 

company to sell its products freely within the European Union; that the 

assessee company is exporting its products outside India and the 

certificate from KEMA through CSA is required to enable it to make for 

such export; that this certificate is not required in India by the 

assessee’s buyers; that the said services of CSA are rendered and 

utilized abroad; that the payment has also been received by CSA 

outside India; that the payment in question is squarely covered in the 

exemption provided by section 9(1)(vii)(b) of the Act; that the AO had 

gone wrong in observing that the payment made, had been utilized for 

the business purposes of the assessee in India, whereas it was not so; 

that in the Indian market, the KEMA Certification is not required, 

whereas the same is necessary for the assessee’s product to be sold 

outside India; that all these arguments were specifically raised before 
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the CIT(A), by way of written submissions; that however, erroneously, 

the CIT(A) has not dealt with them in the impugned order, causing 

injustice to the assessee by way of confirmation of the disallowance 

wrongly made by the AO; that the CIT(A) has also failed to consider the 

decision of the Hon’ble Supreme Court in “Ishikawajimi–Harima Heavy 

Industries Ltd. vs. Director of Income Tax”, 158 Taxman 259 (SC), 

wherein it has been held that income can be deemed to accrue or arise 

in India, only if the services are utilized in India as well as rendered in 

India; that in the assessee’s case, neither were the services rendered 

by CSA in India, nor were they utilized in India; that the CIT(A) has 

gone wrong in placing reliance on “Cochin Refinery Ltd. vs. CIT” 

(supra); that the said judgment is not applicable to the case of the 

assessee at all; that in that case, it was  the reimbursement of the 

amounts paid by the foreign company to its personnel, which was held 

assessable, covered by the Explanation to section 9(1)(viii) of the Act; 

that as per section 90(2) of the Act, where the Central Govt. has 

entered into an agreement with the Government of any country 

outside India u/s 90(1) of the Act for granting relief of tax or avoidance 

of double taxation, then, in relation to the assessee to whom such 

agreement applies, the provisions of the Income Tax Act shall apply to 

the extent they are more beneficial to that assessee; that Article 12 of 

the India-US DTAA [187 ITR (Statutes) 102] deals with royalty and fees 

included services; that “included services” in the said Article 12 are the 

same as “technical services” as provided in section 9(1)(vii) of the Act; 

that the DTAA has attached to it a “Memorandum of Understanding”  

concerning fees for included services in Article 12; that Paragraph 4(b) 

of the said MOU correspond to Paragraph 4(b) of Article 12 of the 

DTAA, which refers to technical or consultancy services that make 

available to the person acquiring the services, inter alia, technical 

know-how, expertise, skill, know-how or process; that Paragraph 4(b) of 

the MOU states that this category is narrower than the category 
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prescribed in Paragraph 4(b), because it excludes any service that 

does not make technology available to the person acquiring the 

service; that it states that generally speaking technology will be 

considered “made available” when the person acquiring the service is 

unable to apply the technology; that it states that the fact that 

provision of the service may require technical input by the person 

providing the services, does not per se mean that technical knowledge, 

skills, etc., are made available to the person purchasing the services, 

within the meaning of Paragraph 4(b); that it further states that 

similarly, the use of a product which embodies technology shall not be 

per se considered to make the technology available; that in the 

assessee’s case, it was only that the services of  CSA were made 

available to the assessee – no technical know-how was transferred to 

the assessee; that in “Raymond Ltd. vs. DCIT”, 86 ITD 791 (Mum.), 

considering payment of underwriting commission under the Indo-UK 

DTAA, under similar circumstances, it was held that since no technical 

knowledge, etc., was made available to the assessee company by 

rendering of underwriting services, it did not amount to fees for 

technical services within the meaning of the Indo-UK DTAA and that 

squarely, there was no obligation on the part of the assessee company 

to deduct tax u/s 195 of the Act; that in “Joint Accreditation System of 

Australia and New Zealand In re”, 326 ITR 487 (AAR), where the 

applicant non-resident, non-profit organization provided accreditation 

to conformity assessment bodies and the fees were received by the 

non-profit organization for certification from bodies in India, it was held 

that the non-profit organization was not liable to tax in India; that in 

“Diamond Services P. Ltd. vs. Union of India & Others”, 304 ITR 201 

(Mum.), where payment was made to a non-resident company for 

grading certificate issued by a foreign company to its Indian client and 

no tax was deducted at source, it was held that there was no transfer 

of technical knowledge or skill; that in “NQA Quality System Registrar 



  ITA No.1300 & 2093/Del.2010 

  (AY : 2005-06) 

 9

Ltd. vs. DCIT”, 92 TTJ (Del.) 946, it was held that payments received by 

a non-resident, not paying either royalty or fees for technical services, 

were not taxable in India in view of the Indo-UK DTAA and the same 

could not be allowed by invoking the provisions of section 40(a)(i) of 

the Act for non-deduction of tax at source; that in “Taxation 

Department, ICICI Bank Ltd. vs. DCIT (International Taxation)  3-1, 

Mum.”, 20 SOT 453(Mum.), where the assessee bank  had appointed a 

non-resident grade rating agency based in the USA for the purpose of 

rating its floating rate Euro Notes Issue, the agency provided 

commercial information to the assessee for rating Euro Notes and the 

assessee made payments in US dollars to the agency for rendering 

such analytical services without deducting tax u/s 195 of the Act on 

such payment, it was held that under Article 12 of the Indo-US DTAA, 

for bringing any payment within the definition of fees for “included 

services”, a non-resident must make available technical skill, expertise 

or technical know-how to the assessee, on the basis of which, the non-

resident has prepared or developed commercial information; and that 

in that case, since the assessee had only got commercial information 

and not technical know-how, technical expertise or technologies on the 

basis of which it was prepared, the payment made by the assessee for 

obtaining such commercial information could not be stated to be fees 

for “included services” and, therefore, the said payment could not be 

taxed in India. 

9. The Ld.Counsel for the assessee has summed up his arguments 

by contending that as such, the authorities below have erred in making 

the disallowance in question while wrongly invoking the provisions of 

section 40(a)(i) of the Act which, in view of the aforesaid submissions, 

is not at all applicable; that the assessee, as such, was not required to 

deduct tax on the payments made to CSA; and that therefore, the 

order under appeal be set aside and the disallowance made and 

confirmed be cancelled. 
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10. The Ld.DR, on the other hand, has staunchly supported the order 

under appeal.  She has stated that the AO, in the assessment order has 

recorded a firm finding that the certificates and testing and 

certification provided to the assessee by CSA were required to be 

utilized in the manufacturing activity of the assessee in India; that the 

testing and certification have been found to have been in fact utilized 

by the assessee company  in its manufacturing activity in India; that 

while making payment to CSA, the assessee did not deduct tax at 

source, due to which, the provisions of section 40(a)(i) come into play 

and were rightly applied; that on query by the AO, the assessee gave a 

bland reply, i.e., that the payment had been made for testing of MCBs 

lab in the CSA and  since the testing was done by a foreign company 

outside India, no income had accrued or arisen in India and hence, no 

TDS was deducted; that the AO rightly took recourse to the provisions 

of section 9(1)(b) of the Act, as per which, fees for technical services 

payable by a person who is a resident, except where fees are payable 

in respect of services utilized in a business or profession carried on by 

such person outside India or for the purposes of making or earning any 

income from any source outside India, shall be deemed to accrue or 

arise in India; that since in the present case, the technical services 

were utilized in the assessee’s business in India, income, as per section 

9(1)(vii)(b) of the Act shall be deemed to have accrued or arisen in 

India as has rightly been ordered by the authorities below; that 

moreover, the payment is also covered in “fees for included services”, 

as referred to under Article 12(4)(b) of the Indo-US DTAA, as per which, 

for the purposes of Article 12, “fees for included services”, means 

payments of any kind to any person, in consideration for the rendering 

of any technical or consultancy services, if such services make 

available technical knowledge, expertise, skill, know-how or process; 

that the testing report and certification made available to the assessee 

by CSA were in the nature of the technical knowledge, expertise and 
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skill made available by CSA to the assessee, since the same had been 

utilized in the manufacture and sale of products in the business of the 

assessee in India; that as such, as rightly held by the AO, section 195 

of the Act is directly applicable to the case; that Explanation 2 to 

section 9(1)(vii) of the Act was rightly applied by the authorities below; 

that “Cochin Refinery Ltd.” (supra), which has correctly been relied on 

by the CIT(A), is a direct authority on the issue; that therein, fees paid 

by an Indian company to a foreign company to evaluate the quality of 

certain products and to ascertain the  suitability of such products for 

specific industries, were considered as reimbursement made by the 

Indian company and were held to be part and parcel in the process of 

advice of technical nature, falling squarely within the definition of “fees 

for technical services”, as given by Explanation 2 to section 9(1)(vii) of 

the Act; that this judgment is directly applicable to the facts of the 

present case and it has wrongly been sought to be distinguished on 

behalf of the assessee; and that “Titan Industries Ltd.” (supra) is not 

applicable, since therein, the accrual was to the associated company 

abroad, which is not the case here. 

11. As such, the Ld.DR has pleaded that there being no merit in the 

ground taken by the assessee, the same be rejected upholding the 

well-versed order passed on the issue by the CIT(A). 

12. We have heard both the parties on the issue and have examined 

the record in respect thereof.  The issue is as to whether the CIT(A) has 

been correct in confirming the disallowance of Rs.14,71,095 made u/s 

40(a)(i) of the Act, concerning expenditure by way of payment of 

testing fee paid by the assessee to CSA and not deducting tax on said 

payment. 

13. The AO made disallowance for the sole reason that the witness 

testing of AC contactor as part of CB report and KEMA Certification, 

which were provided by CSA as services to the assessee, were utilized 

in the manufacture and sale of products by the assessee in India.  The 
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CIT(A) confirmed this disallowance. For making the disallowance, the 

provisions of section 40(a)(i) of the Act were invoked.  Section 40(a)(i) 

(relevant portion) of the Act reads as follows: 

40. Notwithstanding anything to the contrary in sections 30 to 
38, the following amounts shall not be deducted in 
computing the income chargeable under the head “Profits 
and gains of business or profession”, - 

  
(a) in the case of any assessee – 

 
(i) any interest…………, royalty, fees for 

technical services or other sum chargeable 
under this Act, which is payable, - 

(A) outside India, or 
(B) …….. 

on which tax is deductible at source 
under Chapter XVII-B and such tax has 
not been deducted or, after deduction, 
has not been paid during the previous 
year………”. 

 
14. The stand taken by the assessee is that in order to invoke the 

provisions of section 40(a)(i), it is a sine qua non that the amount paid 

should be chargeable to tax under the I.T. Act.  It has been maintained 

that in the present case, the fee for technical services paid by the 

assessee to CSA is not chargeable to tax in India, due to the exception 

contained in section 9(1)(vii)(b) of the Act. 

15. Section 9(1)(vii)(b) reads as follows: 
 

9(1) The following incomes shall be deemed to accrue or arise 
in India:- 
(vii) income by way of fees for technical services 

payable by – 
(a)……….. 
(b) a person who is a resident except where the 
fees are payable in respect of services utilised in a 
business or profession carried on by such person 
outside India or for the purpose of making or 
earning any income form any source outside 
India; 
(c)……….. 
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16. In order to fall within exception of section 9(1)(viii)(b) of the Act, 

the technical services, for which, the fees have been paid, ought to 

have been utilized by a resident in a business outside India or for the 

purposes of making or earning any income from any source outside 

India. 

17. Now, so as to seek exemption u/s 9(1)(vii)(b) of the Act, the onus 

lies on the assessee to prove that the services were in fact utilized 

either in a business carried on outside India, or for the purposes of 

making or earning any income from any source outside India.  If the 

assessee is able to establish such facts, the exception u/s 9(1)(vii)(b) 

will be available to him. Else, section 9(1)(vii)(b) has no application and 

the payment will be chargeable as per the provisions of section 5(1)(a) 

of the Act.  Section 5(1)(a) reads as follows: 

“5 (1) Subject to the provision of this Act, the total income 
of any previous year of a person who is a resident includes 
all income from whatever source derived which 

 (a)………. 
 (b) 
 (c) accrues or arise to him outside India during such 

year………” 
 
18. Therefore, subject to the other provisions of the Act, income of a 

resident assessee, which accrues or arises to him outside India, is 

included in that assessee’s total income.  The provisions of section 5(1) 

of the Act are thus subject to, inter alia, the provisions of section 

9(1)(vii)(b) of the Act. 

19. For establishing that the assessee has utilized the technical 

services, in respect of which, the payment of fees inviting the 

disallowance has been made, were rendered outside India, the 

assessee has placed on record copies of details of the testing charges 

along with copies of invoices of the payee i.e., CSA.  These are to be 

found at 9-12 of the assessee’s paper book (“APB”, for short).  The 

assessee has also placed on record before us, a copy of certificate of 
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compliance from CSA along with the certificate required and, therefore, 

these are at APB 13-16.  The documents are certified  to have been 

filed before the authorities below.  The documents at APB 14 states, 

inter alia, as follows: 

 “CE, European product passport. 

The application of the CE symbol means that you may trade freely 

within the European Union.  But freely does not mean free of 

commitment.  When you affix CE to your product, you are declaring 

that you are declaring that your commitment to procedure compliance 

with the relevant European directives.   ………….” 

Comply with CE 

KEMA knows the drill in Europe better than any other testing house.  

Quite often KEMA has first-hand knowledge about standards as a result 

of its participation in standardization committees.  KEMA is committed 

to its customers and has more that 75 years of experience in testing 

electrical products.  Our reputation is undisputed. ………” 

APB 15 states as follows: 

“ CSA International – Your one stop solution to certify your products for 

Brazil 

CSA International’s product testing & certification specialists will 

provide the knowledge and guidance you need to certify your electrical 

& electronic products for Brazil. 

In Brazil, certification bodies must be accredited by INMETRO (National 

Institute of Metrology, Standardization and Industrial Quality).  

Electrical & electronic products that meet Brazilian requirements and 

that are certified by an INMETRO accredited organization must carry 

the mandatory INMETRO Mark along with the mark of the certification 

organization, such as UCIEE. (………..) 

CSA International laboratories can conduct testing and provide you 

with the CB (Certification Body) test reports so that your product can 

obtain the INMETRO mark plus the mark of the certifying organization.  
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Since Brazilian standards are mostly IEC (International Electro-

technical Commission) based, CSA International can tie your Brazilian 

certification program with other applications like the CSA International 

Mark, GS Mark, CE Marking, CCG Mark, eliminating redundant testing 

and saving time and cost. 

If you already have a Certification Body(CB) Report, CSA International 

can test any Brazilian national differences applicable to your electrical 

& electronic product. 

The INMETRO can be applied to both mandatory and voluntary 

Brazilian programmes……………………..” 

20. APB 16-18 contain detailed information regarding certification in 

Brazil. 

21. That the above is the certification obtained by the assessee form 

CSA for enabling exports of its products, is unassailed.  The sole stand 

of the department is that this service of testing and certification has 

been applied by the assessee for its manufacturing activity within 

India.  However, neither the AO, nor the CIT(A), nor even the Ld.DR 

before us has been able to bring anything on record to buttress such a 

stand.  True, the initial onus u/s 9(1)(vii)(b) of the Act lay squarely on 

the assessee to prove that the exemption available thereunder was in 

fact available to the assessee.  The assessee has been amply 

successfully in  discharging this onus. It has maintained throughout 

that the testing and certification services provided to it by CSA were 

utilized only for its export activity.   

22. A copy of the written submissions filed before the CIT(A) has 

been placed at APB 1-8.  At para.3.03, on page 3 thereof, it has been 

stated as follows: 

“3.03 The assessee has paid a sum of Rs.1471095 to M/s CSA 

International, Chicago Illinois, USA for the purpose of 

getting testing of AC contactor as part of CB report & KEMA 

certification through CSA.  CSA International is an agency 
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specializing in product testing and certification for 

electrical and electronic products. KEMA certification 

enables the company to sell its products freely within the 

European Union.  That the company is exporting its 

products outside India and the certificate from KEMA 

through CSA is required to enable the company to export 

its product.  The said certificate is not required by the 

buyers in India.  The said services are rendered and 

utilized outside India and payment has also been received 

by the CSA outside India.  The case of the assessee is 

squarely covered in the exemption provided in section 

9(1)(vii)(b) of the Act which is reproduced as under: 

“a person who is a resident, except where fees are 
payable in respect of services utilized in a business 
or profession earned on by such person outside India 
or for the purpose of making or earning any income 
from any source outside India” 

  

Therefore, in case where fee for technical services has 

been rendered outside India and has been utilized for the 

purpose of making or earning any income from any source 

outside India, such payments would fall outside the 

purview of section 9(1)(vii) and will not be deemed to 

accrue or arise in India.” 

23. Para 3.04 of the assessee’s written submissions before the CIT(A) 

reads as follows: 

3.04 The A.O. has erred while stating that the payment made in 

the instant case has been utilized for the business purpose 

in India while the same has not been utilized for the 

assessee’s business in India since in Indian market, the 

KEMA certification is not required and the same is 
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necessary for the company’s products to be sold outside 

India. 

 Please refer to the decision of Hon’ble Supreme Court in 

the case of Ishikawajima-Harima heavy industries ltd. vs. 

director of Income Tax (2007) 158 Taxman 259 (SC), 

wherein it was held that: - 

“For section 9(10(vii) to be applicable, it is necessary 
that services provided by a non-resident assessee 
under a contract should not only be utilized within 
India, but should also be rendered in India or should 
have such a live link with India that entire income 
from fees, etc., becomes taxable in India; thus, for a 
non-resident to be taxed on income fro services, 
such a service needs to be rendered within India, and 
has to be a part of a business or profession carried 
on by person in India.  Whatever is payable by a 
resident to a non-resident by way of fees for 
technical services would not always come within 
purview of section 9(1)(vii) but it must have sufficient 
territorial nexus with India so as to furnish a basis for 
imposition of tax.” 

  
It can be observed that in the above mentioned case, the 

Hon’ble Supreme Court has held that income can be 

deemed to accrue or arise in India only if the said services 

are utilized in India as well as rendered in India.  In the 

case of the assessee, which goes a step ahead, neither the 

services have rendered in India nor have they been utilized 

in India and therefore, it falls outside the scope of section 

9(1)(vii) and no income can be deemed to accrue or arise 

in India. 

In view of the above facts and legal position, the payment 

made in respect for testing fee is allowable as a revenue 

expenditure as claimed.” 

24. The CIT(A), however, has failed to meet these specific 

submissions made before him by the assessee, though at page 6 of the 
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impugned order, in the last three lines thereon, it has been noted by 

the CIT(A) that the assessee contended before him that:- 

“That the company is exporting its product outside India and the 
certificate from KEMA through CSA is required to enable the 
company to export its product.  The said certificate is not 
required by the buyers in India.” 

 
25. On page 7 of the order under appeal, the CIT(A) notes the 

assessee’s further contention that:- 

 
“The said services are rendered and utilized outsides India and 
payment has also been received by CSA outside India.  The case 
of the assessee is squarely covered in the exemption provided in 
section 9(1)(vii)(b) of the Act which is reproduced as under: 
 

“…………Therefore, in case where, if any technical services 
has been rendered outside India and has been utilized for 
the purpose of making or earning any income from any 
source outside India, such payments would fall outside 
purview of section 9(1)(vii) will not be deemed to accrue or 
arise in India.” 

 
26. After noting the above contention of the assessee, the CIT(A) 

observes: 

 
“In view of the above, the appellant has stated that the AO 
has erred while stating that the payment made in the 
instant case has been utilized for the business purpose in for the business purpose in for the business purpose in for the business purpose in 
India while the same has not been utilized for the assessee’s India while the same has not been utilized for the assessee’s India while the same has not been utilized for the assessee’s India while the same has not been utilized for the assessee’s 
business in India business in India business in India business in India since in Indian market, the KEMA 
certification is not required and the same is necessary for 
the company’s products to be sold outside India. 

 

27. The CIT(A), however, without meeting the above specific 

submissions of the assessee, confirmed the disallowance made, 

observing, inter alia, as follows: 

“I have considered the submission of the appellant, the 
findings of the AO and the facts on record.  The appellant 
had made payment of `1471095 to M/s CSA International, 
Chicago, USA for getting business testing of AC Contactor 
as part of CV report and KEMA Certification through CSA. 
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The appellant while making the payment to M/s CSA 
International had not deducted any TDS.  The AO has 
observed that he testing report and certification are in the 
nature of making available technical knowledge and 
experience and the same is used in manufacturing and 
sale of product in the business of the appellant. In view of 
the above the AO was of the opinion that section 195 was 
applicable on the payment made by the appellant to the 
foreign company and since no deduction was made, 
therefore, under provisions of section 40(a)(i), an amount 
of `1471095 was liable to be added to the income of he 
appellant.  Explanation to sub-section (b) of section 
9(1)(vii) is as under: 
 

“For the purpose of this clause, ‘fees for technical 
services’ means any consideration (including any 
lump sum consideration) for the rendering of any 
managerial, technical or consultancy services 
(including the provisions of services of technical or 
other personnel) but does not include consideration 
for any construction, assembly, minding or like 
project undertaken by the recipient or consideration 
which would be income of the recipient chargeable 
under the “Salaries”. 

 

The Hon’ble Kerala High Court in the case of Cochin 
Refineries Ltd. vs. CIT, 222 ITR 354 has held that “Fees 
paid by Indian company to foreign company to evaluate 
quality of certain products and ascertain suitability of such 
products for specific industry, were considered as 
reimbursement made by Indian company were part and 
parcel in the process of advice of technical nature, and 
therefore, squarely fell in the definition of ‘fees for 
technical services’ in Explanation 2 to section 9(1)(vii). 

In view of the discussion above it is very clear that 
the payment made by the resident as fees for technical 
services being utilized in business in India will lead to 
income being deemed to accrue or arise in India.  Since the 
fees has been paid for obtaining technical services for the 
purpose of the business of the appellant and has also been 
utilized for the purpose of manufacturing and sale of the 
product in the business of the appellant, therefore, the 
provision of section 195 will be applicable to the payment 
made by the appellant.  I am in agreement with the views 
of the AO that deduction of `1471095 is not allowable.  The 
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disallowance made by the AO is upheld.  This ground is 
dismissed.” 

 
28. Before us, the Ld.DR has pleaded that the facts as to whether or 

not the testing and certification was utilized by the assessee in its 

business activity in India, is essential for a proper determination of the 

controversy.  She has stated that in the assessment order, the AO has 

specifically observed that the testing and certification was indeed 

utilized in India in the assessee’s business.  She has stressed that if the 

assessment order is found to be deficient in this regard, the matter be 

remitted to the file of the AO for decision afresh concerning this aspect 

of the matter.  The Ld.Counsel for the assessee, is opposed to such 

action being taken. 

 
29. We find ourselves unable to agree with the contention raised by 

the Ld.DR.  As discussed hereinabove, the AO has not brought anything 

on record to substantiate his observation of the testing and 

certification provided to the assessee by CSA having been utilized for 

the assessee’s business activity in India.  On the other hand, to 

reiterate, the assessee has shown that this testing and certification 

was necessary for the export of its product; that it was utilized for such 

export; and that it was not utilized for its business activities of 

production in India.  Now, when the assessee has, in so many words, 

stated so, it has discharged its burden.  The department, on the other 

hand, while not denying the utilization of the testing and certification 

for the export, has not at all shown anything to prove its allegation of 

the testing and certification having been utilized in the assessee’s 

production activity in India.  It cannot be asked to prove a negative.  

The burden in this regard was entirely on the department, which 

burden, the department has miserably failed to discharge.  Apropos 

the Ld.DR’s contention asking for remitting the matter to the AO, it 

must be noted here that such a course is neither required, nor  
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appropriate to be adopted.  As an appellate authority, the Tribunal has 

to see whether the assessment framed has been framed in accordance 

with law and if there is sufficient material to support it.  If that is not 

so, it is not for the Tribunal to start investigation suo moto and to 

thereby fill up the lacunae. If there is material to support the 

assessment, the assessment, as confirmed or upheld by the CIT(A) 

needs to be sustained by the Tribunal.  If not, the assessment falls.  It 

is for the department to gather  material and make proper assessment 

and the Tribunal is not in that manner, an income-tax authority.  The 

Income Tax Act does not envisage the ITAT as an income-tax authority, 

rather in the scheme of the Act, it is a purely appellate authority.  That 

being so, as observed in “Raj Kumar Jain vs. Addl.CIT”, 50 ITD 01 

(Allahabad)(TM), the object of the appeal before the Tribunal is 

whether the addition or disallowance sustained was in accordance with 

law.  If there is sufficient material, the addition must be upheld.  If not, 

the addition  must be deleted.  No further enquiry can be ordered by 

the Tribunal with a view to fill in the lacunae and sustain the 

addition/disallowance.  Doing so would amount to taking sides with the 

parties, which is not the function of a judicial authority like the 

Tribunal.  It is only that if there is any error in the proceedings or the 

procedure, the appellate authority could correct it.  Making further 

investigation, however, is not a part of the procedure, but is 

substantive and is beyond the purview of the Tribunal. 

30. As such, we hold that the CIT(A) has erred in confirming the 

disallowance of `1471095 u/s 40(a) of the I.T. Act. 

31. For the above discussion, ground No.1 is accepted. 

32. Ground No.2 states that the ld. CIT(A) has erred in confirming the 

disallowance of pre-operative expenses of ` 2,31,253/- incurred by the 

assessee at its Haridwar unit, treating the same as capital expenditure.   

The AO observed that the assessee had undertaken the project at 

Haridwar for installing a unit engaged in the manufacture of fans, etc.  
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In its books of account, the assessee had been capitalizing these 

expenses towards capital work in progress relating to the Haridwar 

unit.   In the  computation of income, the assessee had claimed an 

amount of  ` 2,31,253/-, claiming these expenses to have been 

incurred in the course of regular business and related to the expansion 

of the assessee’s existing business capacity. 

33. The AO, however, did not agree with the stand taken by the 

assessee.  It was observed that by the assessee’s own admission, the 

expenditure incurred was by way of and for the purpose of substantial 

expansion of its business activity; that therefore, it should be treated 

as capital expenditure ; that further, the new unit at Haridwar was not 

dependent on the other running business of the assessee and vice 

versa; that there was no possibility of the closure of one of the units 

affecting the business of another.  In this manner, the AO disallowed 

the claim of  ` 2,31,253/- and added it to the income of the assessee. 

34. By way of the impugned order, the ld. CIT(A) confirmed the 

addition made by the AO.  It is, therefore, that ground No.2 has been 

raised by the assessee. 

35. Challenging the impugned order in this regard, the learned 

counsel for the assessee has contended that the assessee had set up a 

new unit at Haridwar for the purpose of manufacturing electric fans 

and other electrical products; that the details of the expenditure show 

that all the expenses were of revenue in nature and pertained to 

salaries, travelling expenses and other expenses of commercial nature, 

of the people involved in the capacity expansion and the existing 

business of the assessee; that the assessee company is a leading 

company in the field of electrical products, manufacturing switch gear 

products, cables and wires, electric fans and other electrical products; 

that the assessee was having a turnover of ` 665.38 crores during 

financial year 2004-05; that the expenses of ` 2,31,253/- had been 

incurred by the assessee for the purpose of expansion of its existing 
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business, in the same line of products, being electrical products; that 

the said expenses have wrongly been treated as capital expenditure, 

merely for the reason that the expenditure relates to a substantial 

expansion of the business activity of the assessee.   Attention has been 

drawn to pages 4 to 5 of the assessee’s paper book, which is a copy of 

the written submissions in this regard, as filed by the assessee before 

the ld. CIT(A).   Attention has also been drawn to the assessee’s 

balance sheet and profit and loss account, internal pages 12 & 13 of 

APB 31.  It has been contended that the expenditure in question is a 

revenue expenditure and is allowable as such.   Reliance has been 

placed on “CIT v. Relaxo Footwears Ltd.”, 293 ITR 231(Del),  “Jay 

Engineering Works Ltd. v. CIT”, 311 ITR 405(Del). 

36. The ld. DR, on the other hand, has placed strong reliance on the 

impugned order.  It has further been contended that the provisions of 

section 35 D of the Act are applicable, whereas those of section 37 are 

not applicable.   Reliance has been placed on “Shree Synthetics Ltd”, 

303 ITR 451(MP). 

37. Having considered the rival contentions in the light of the 

material on record in this regard, we find that the observations of the 

ld. CIT(A) are to the effect that though the assessee has maintained 

that the expenditure in question was incurred for the expansion of its 

existing business activity, the assessee remained unable to 

substantiate this contention; that no evidence regarding the inter-

lacing or inter-dependence of the units had been filed; that it had also 

not been substantiated that the new unit was dependent on the other 

running units of the assessee; and that in the accounts, the 

expenditure  had been capitalized by the assessee.  The written 

submissions filed by the assessee before the CIT(A) are as follows: 

 
“The assessee has set up a unit at Haridwar for the purpose of 
manufacture of electric fans and other electrical products.  It can 
be seen from the details of the expenditure  given above that all 
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the expenses are of revenue nature and pertain to salaries, 
travelling expenses and other expenses of commercial nature of 
the people involved in the capacity expansion  of the existing 
business of the assessee.   The assessee is a pioneer company in 
the field of electrical products  carrying on the business of 
manufacture of switchgear products, cables and wires, electric 
fans and other electrical products having a turnover of  ` 665.38 
crores during the financial year 2004-05.   The aforesaid 
expenses of  ` 2,31,253/- have been incurred by the assessee for 
the purpose of expansion of the existing business of the 
assessee and in the same line of products being electrical 
products.   The said expenses cannot be treated as capital 
expenditure merely on the ground that the expenditure relates 
to the substantial expansion of the business activity as 
contended by the AO.   The provisions of the I.T. Act do not 
provide for any such provision except in the case of interest on 
borrowed capital which has been inserted vide proviso to section 
36(1)(iii), w.e.f. assessment year 2004-05.   The said proviso is 
reproduced herein below:- 
 
“Provided that any amount of the interest paid, in respect of 
capital borrowed for acquisition of an asset for extension of 
existing business or profession (whether capitalized in the books 
of account or not); for any period beginning from the date  on 
which the capital was borrowed for acquisition of the asset till 
the date on which such asset was first put to use; shall not be 
allowed as deduction.” 
 
Therefore, the provisions of the I.T. Act govern capitalization of 
interest during construction period or before the assets are first 
put to use but as far as other expenses are concerned, such as 
salaries, travelling expenses  and other expenses of commercial 
nature as in the case of the assessee, the same cannot be 
treated as capital expenditure.  The judicial case of CIT v. S.L. M. 
Maneklal Industries Ltd. [1977] reported at 107 ITR 133(Guj) 
cited by the AO is not applicable in the case of the assessee 
since the facts and circumstances of the case are different than 
the case of lthe assessee.  In the case cited by the AO, the 
company was a manufacturer of diesel engines, compressors, 
pumps and blowers.   The relevant expenditure was incurred for 
the purpose of setting up of a foundry which would manufacture 
iron castings, etc. required by the company in the manufacture 
of other products.   Thus, the said expenditure could not be said 
to have been incurred for the purpose of expansion of existing 
line of business but for the exploration of new line of business 
activity.  Thus, case of the  assessee is different from the above 
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cited case since the assessee has expanded its existing line of 
business by expanding the manufacturing base. 
 
The case of Ciba of India Ltd. v. CIT[1993] reported at 70 Taxman 
505 (Bom) relied by the AO is also not applicable  to the 
assessee since in the cited case, the assessee was a 
manufacturer of pharmaceutical products.   The ITO had 
disallowed the travelling expenses of foreign expert and it was 
held that the expenditure was incurred in connection with setting 
up of a new plant.  Thus, it cannot be said to be a case of 
expansion of existing line of business as in the case of the 
assessee. 
 
In the case of the assessee, the expenditure at Haridwar unit was 
incurred for the expansion of its existing business activities 
which were already being carried on at other units.   The real test 
for allowability of the expenditure is whether two or more 
businesses carried on by the assessee are interconnected, 
interlaced, etc. so as to constitute the same business.   Thus, 
where it is found that there was a complete unity, interlacing, 
inter-dependence and inter-connection of management, 
financial, administrative and production aspects amongst all 
divisions of each unit and amongst all units  of the business as a 
whole, the expenditure incurred in connection with the new unit 
is deductible.   Please refer to the decision in the case of CIT v. 
Hindustan Machine Tools Ltd.[1993] 175 ITR 212(Karn) and CIT v. 
Hindustan Machine Tools Ltd. [1993] 175 ITR 216(Karn). 
 
Also, in the case of CIT v. Indian Telephone Industries Ltd. [1989] 
175 ITR 215 (Karn), it was held that where a new unit is not a 
new independent unit but, just the expansion of the existing 
business, the expenditure is allowable. 
 
In the case of the appellant company, the company is engaged in 
the manufacture of various electrical products and having its 
head office at Delhi, corporate office at Noida and manufacturing 
units at various places, viz., Badli (Delhi), Noida (UP), Baddi 
(Himachal Pradesh), Faridabad (Haryana), Alwar (Rajasthan) and 
various branch offices throughout the country.   All the units are 
interdependent and having, interconnection of management, 
financial, administration and other aspects of the business.  The 
unit at Haridwar was set up only to increase the capacity 
expansion of its manufacturing activities and does not carry any 
distinct or separate business.   In view of the said facts and legal 
position, the expenditure incurred at Haridwar unit should be 
allowed.” 
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38. Internal pages 12,13,36,38,46 & 56, of the director’s report have 

been specifically adverted to.  Still further, attention has also been 

drawn to APB 36, Schedule III to APB 37-Notes.  It has been contended 

that from this, it is amply clear that the funds are mixed in all the units 

of the assessee; that internal accruals were used, apart from borrowed 

funds to set up the plant at Haridwar; and that the plant at Haridwar is 

nothing, but only an expansion of the assessee’s business.  Reliance 

has been placed on ‘CIT vs. Monnet Industries Ltd.’, 221 CTR 266(Del.). 

39. We find the contention of the assessee to be correct.  A perusal 

of the director’s report  and the other documents, as above, clearly 

show that there is complete interlacing and intermixing of the funds of 

the assessee in all its units, besides there being a common 

management. 

40. In ‘Monnet Industries Ltd.’(supra), it was found as a fact by the 

Tribunal that there was a common board of directors controlling the 

ferro alloys plant, as well as the  sugar plant, which operated from the 

head office located at Delhi.  Funds for the two plants too were  

common.  It was found that there was  intermingling and interlacing of 

funds, and that even though the two divisions were geographically 

located at different sites, marketing of the final products, was carried 

out under the supervision and control of the same set of executives at 

the head office.  These factual findings of the Tribunal were upheld by 

the Hon’ble High Court. 

41. The position in the present case is found to be substantially the 

same as in ‘Monnet Industries Ltd.’ (supra).  In view of the above, 

ground no.2 is accepted. 

 
42. As per ground No.3, the CIT(A) has erred in confirming the 

disallowance of ` 41,012/- being the amount written off @ 1/10th of the 
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expenditure on increase in authorized capital, as the same is allowable 

u/s 35D(2)(c)(iv)of the I.T. Act. 

43. The AO observed the assessee to have claimed a deduction of ` 

41,012/- as misc. expenditure written off on account of  increase in 

authorized capital.   The AO observed that this expenditure was capital  

in nature, not covered  u/s 35D .   The claim was disallowed following 

the CIT(A)’s order in the assessee’s case for assessment year 2001-02 

and the Supreme Court decisions in “Punjab State Industrial 

Development Corpn. v. CIT”, 225 ITR 792(SC) and “Brooke Bond India 

Ltd. v. CIT”, 225 ITR 798(SC). 

44. The learned CIT(A) having confirmed  the AO’s action, the 

assessee has raised ground No.3 before us. 

45. The learned counsel for the assessee has fairly conceded that 

this issue  stands decided against the assessee and in favour of the 

Department by the Tribunal order (copy at APB 77 to 86) dated 7.3.08, 

in ITA No. 1033(Del)05. 

46. In this regard, it is seen that indeed, the Tribunal had decided 

the issue against the assessee and in favour of the department, 

holding as follows:-  

 
“13. Ground No.5 states that on the facts and circumstances of 
the case and the legal position the Assessing Officer has erred in 
disallowing a sum of ` 29,606/- on account of 1/10th of 
expenditure on increase in capital written off during the year.   
Briefly stated facts are that assessee claimed a deduction of ` 
6,40,078/- as misc. expenses.   The assessee submitted that this 
expenditure  included ` 29,606/-  on account of write off of 1/10th 
of expenditure incurred on increasing capital and ` 6,10,472/- on 
account of 1/10th of public issue expenses.   The increase in 
capital took place  in financial year 1990-91 and 1996-97 and 
public issue was in 1993-94.  The AO  asked the assessee to 
explain and justify that provision of section 35 D covered the 
expenditure.   The assessee submitted that the publication 
expenditure had been claimed from 93-94 and has been allowed 
from year to year.  However, according to the AO, the 
expenditure on increase in share capital is capital expenditure 
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and is not covered by the provision of section 35 D.  Hence he 
disallowed the same.  On appeal the ld. CIT(A) has held that any 
expenditure  incurred in connection with raising capital of a 
company is to be treated as capital in nature.   A reliance in this 
regard has been placed to the decision in the case of Brook Bond 
India, 225 ITR 798(SC).   With regard to the issue whether the 
expenses can be amortized u/s 35D he has observed that the 
expenses which can be amortized u/s 35D are listed out in the 
section itself and whether expenses other than those can be 
amortized or not has been addressed by the Madras High Court 
in Ennar Steel & Alloy Pvt. Ltd., 261 ITR 347.   The court held that 
expenditure cannot be spread over on the same lines as in 
section 35D unless the nature of that expenditure is covered by 
the specific provisions of that section.   The Act must be applied 
as one finds it and it is not open to the Tribunal to allow 
amortization of expenditure for which the Act does not make 
provision for amortization.  Accordingly, the ld. CIT(A) has held 
that the expenses in question cannot be amortized u/s 35D. 
 
14. We, after having heard the parties have found no reason to 
interfere with the impugned order.  Under section 35D only those 
expenses are allowed to be amortized which have been incurred 
by the assessee who is resident in India, before the 
commencement of his business or after the commencement of 
its business in connection with the extension of his industrial 
undertaking or in connection with his setting up a new industrial 
unit and the expenditure of such nature as specified in sub-
section (2) of section 35D.   The assessee could not place any 
material on record to claim amortization u/s 35D of the Act.  
Hence, we uphold the order passed by the CIT(A) in this regard.” 

 
47.  In view of the above, respectfully following the Tribunal order 

(supra), in the assessee’s own case for assessment year 2001-02, 

ground No.3 is  rejected. 

48. As such, ITA No.1300(Del)2010 is partly allowed, as indicated. 

ITA No.2093(Del)2010: 

49. This is Department’s appeal for the assessment year 2005-06, 

filed as a cross appeal to the assessee’s ITA 1300(Del)2010(supra).    

The following ground has been raised:- 

 
“That on the facts and in the circumstances of the case, the ld. 
CIT(A) has erred in deleting the disallowance of ` 92,67,841/- 
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being expenditure incurred for issue of  4% fully convertible 
debenture which was later converted into equity shares of the 
assessee company.” 
 

50. The AO observed that during the year, the assessee had issued 

4% fully convertible debentures of ` 23,50,00,000/-, comprising 235 

debentures of the face value of  ` 10,00,000/-, to M/s. Shine Limited, a 

company incorporated in Mauritius.   The assessee claimed an amount 

of ` 92,67,841/-, incurred for issue of the fully convertible debentures, 

as a revenue expenditure.   The AO, relying on  “Brooke Bond India Ltd. 

v. CIT”, 225 ITR 798(SC) and “Punjab State Industrial Development 

Corpn. v. CIT”, 225 ITR 792(SC), held that the expenditure incurred in 

relation to expansion of the capital base of the company is capital in 

nature; and that since the expenditure had been incurred by the 

assessee on fully convertible  debentures,  which would ultimately get 

converted into equity capital, such expenditure was in the nature of 

capital expenditure. 

51. By virtue  of the impugned order, the ld. CIT(A) deleted the 

disallowance, allowing the claim of the assessee. 

52. Aggrieved, the Department is in appeal. 

53. Challenging the impugned order, the ld. DR has contended that 

the ld. CIT(A) has erred in deleting the disallowance, even though the 

debentures were later converted into equity shares of the assessee 

company, ignoring that there was a change in the Articles of 

Association  of the assessee company, to issue equity to M/s. Shine 

Limited; that the bonus shares were announced in advance; that the 

Shine people were given Director positions; andthat whereas the 

assessee contended loans, the AO  held share capital brought in. 

54. The learned counsel for the assessee, on the other hand, has 

strongly supported the impugned order.  It has been contended that it 

is settled law that a debenture, whether convertible or non-convertible, 

is a loan, i.e., a borrowing.   Attention has been drawn to pages 4 to 10 
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of the assessee’s paper book, which is a copy of allotment letter for 

issuance of 4% fully convertible debentures, along with the terms and 

conditions of the debentures. Para 1.3 at page 5 thereof contains the 

conversion price.  Para 1.4 at page 7 and 8 talks of conversion price 

adjustment based on other events. 

55. We have heard the parties and have perused the material on 

record.   The issue, it is seen, is squarely covered in favour of the 

assessee by the decision of the Hon’ble Rajasthan High Court in the 

case of “CIT v. Secure Meters Ltd.”, 321 ITR 611(Raj), wherein, it has 

been held that when debentures are issued, they are a loan and as 

such, whether a debenture is convertible or non-convertible, it does 

not militate against the nature of debenture being loan; and that as 

such, the expenditure incurred for issuance of debentures would be 

admissible as revenue expenditure. 

56. Pertinently, the Hon’ble Supreme Court, vide their order dated 

11.8.09(copy at APB 35), in “CIT v. M/s. Secure Meters Ltd.” SLP (C) No. 

10548/2009, dismissed the SLP filed by the revenue  against the 

aforesaid order of the Hon’ble Rajasthan High Court. 

57. The AO had followed “Punjab State Industrial Development 

Corpn. v. CIT”(supra), and “Brooke Bond India Ltd. v. CIT”(supra), while 

making the disallowance.   “Punjab State Industrial Development 

Corpn. v. CIT”(supra), it is seen, was followed in “Brooke Bond India 

Ltd. v. CIT”(supra).  “Brooke Bond India Ltd. v. CIT”(supra), however, 

has been considered in “M/s. Secure Meters Ltd.”(supra).   While doing 

so, it was observed by Their Lordships that “Brooke Bond India Ltd. v. 

CIT”(supra), was a case where the registration fee was paid to the 

Registrar of  Companies for increasing the share capital of the 

company, whereas in the case of “India Cements Ltd. v. CIT”, 60 ITR 

52(SC), it was held that a loan is not an asset or advance of enduring 

nature and the purpose of taking loan is totally an irrelevant 

consideration, due to which, deduction on account of interest on loans 
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cannot be denied.  The matter in ‘India Cements Ltd.’ (supra) related to 

borrowal  from a finance institution, which loan was secured by a 

charge on the fixed assets of the company.  In  “India Cements Ltd. v. 

CIT” (supra), the Hon’ble Supreme Court had considered various 

aspects of the matter and had held, inter alia, that since the loan 

obtained therein was not an asset or advantage of an enduring nature 

and the expenditure was made for securing the use of money for a 

certain period, it was irrelevant to consider the object with which the 

loan was obtained  and as such, the expenditure incurred in procuring 

the loan, was a revenue expenditure. 

58. It would be appropriate to reproduce hereunder, the 

observations made by the Hon’ble Rajasthan High Court in “Secure 

Meters Ltd.”(supra), with regard to “Brooke Bond India Ltd. v. 

CIT”(supra):- 

 
“6. Coming to the second question, the learned Tribunal in this 
regard has held that the decision of the Hon’ble Supreme Court 
in “Brooke Bond India Ltd. v. CIT” reported in [1997] 225  ITR 
798 is not applicable to the facts of the instant case because that 
was a situation in which expenditure on issue of shares was held 
to be ineligible for deduction, while the assessee has issued 
debentures for which ` 44 lakhs was claimed as deduction and it 
was considered that this aspect is settled by several decisions of 
various High Courts and it has been held by the Hon’ble Supreme 
Court in “India Cements Ltd. v. CIT” reported in [1966]  60 ITR 
52, that a loan is not an asset or advance of enduring nature and 
the purpose of taking loan is totally an irrelevant consideration 
and hence the deduction on account of interest on loans cannot 
be denied.  Then, the learned Tribunal also proceeded to rely 
upon another judgment of the Jaipur Bench of the Tribunal in the 
case of Rajasthan Financial Corpn. V. DCIT[1997] TW-501, 
holding that the expenditure incurred for raising capital through 
bonds in business was revenue in nature  and it was held that 
since in the present case the assessee had incurred expenses of 
` 44 lakhs on issuance of debentures  being a loan, in our 
considered opinion, there is no basis for not allowing  deduction 
for the entire sum and thus this addition was deleted. 
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7. We have gone through the judgment  in  Brooke Bond India 
Ltd.’s case[1997] 225 ITR 798(SC) and find that that was a case 
where the registration fee to the tune of  ` 1,50,000/-  was paid 
to the Registrar of Companies for increasing the share capital of 
the company, while in the case of India Cements Ltd.[1966] 60 
ITR 52, the matter related to the borrowing of  ` 40 lakhs from a 
financial institution, which loan was secured by a charge on the 
fixed assets of the company.   The Hon’ble Supreme Court in this 
judgment considered various aspects of the matter including the 
previous English judgments and couple of judgments of the 
English courts based on the English Income Tax Act and 
proceeded to draw distinction between the Income Tax Law in 
England and India.  Not only this, the Hon’ble Supreme Court 
further proceeded to examine a number of cases decided by 
various High Courts like, Kerala, Andhra Pradesh, Calcutta, 
Bombay, etc., and had gone to the extent of holding that some of 
the judgments were wrongly decided.   Then, the Hon’ble 
Supreme Court proceeded to hold as under(page 63): 
 

“10. To summarise this part of the case, we are of the 
opinion that: (a) the loan obtained is not an asset or 
advantage of an enduring nature; (b) that the expenditure 
was made for securing the use  of money for a certain 
period; and (c) that it is irrelevant to consider the object 
with which the loan was obtained.” 
 

Thus, it was held that the expenditure incurred in procuring the 
loan was revenue expenditure within section 10(2)(xv) of 
the Old Income Tax Act, which corresponds to section 37 of 
the present Act.   By going through the said judgment, it 
further transpires that the Hon’ble Supreme Court also 
proceeded  to examine the aspect of purpose of raising 
loan and its immediate or subsequent utilization for 
different purpose and examined that even if a loan is 
raised for purchasing raw material and after raising the 
loan the company finds it unnecessary to by raw material 
and spends the amount on capital asset, still it cannot be 
said to be capital expenditure, as it was held that the 
purpose for which the new loan was required was 
irrelevant to the question as to whether  the expenditure 
for obtaining loan was revenue or capital expenditure .   
We are told that relying on this judgment many of the High 
Courts of the country have consistently taken the view that 
the expenditure incurred in issuing any debentures and 
raising loan on debentures is admissible obviously because 
the debenture is also a loan.” 
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59. Further, in “CIT v. East India Hotels Limited” 252 ITR 860(Cal), it 

was held that the expenses incurred in raising loan by convertible 

debentures  would be admissible as a revenue expenditure, for the 

reason that conversion of debentures results into repayment of loan 

and issuance of shares and that it is irrelevant to consider the object 

with which the loan was obtained. 

60. “East India Hotels Limited” (supra), was also referred to in 

“Secure Meters Ltd.”(supra). 

61. To reiterate, in  “Secure Meters Ltd.”(supra), the SLP filed by the 

Department stands dismissed by the Hon’ble Supreme Court vide their 

aforesaid order. 

62. In view of the above, we do not find any error in the order of the 

ld. CIT(A) and the grievance of the Department in this regard is de void 

of merit.  As such, the grievance sought to be raised by the 

Department by way of the ground taken, is rejected. 

63. In the result, the appeal of the assessee in ITA No.1300(Del)2010 

is partly allowed, whereas the appeal of the Department in ITA No. 

2093(Del)2010   is dismissed. 

 

Order pronounced in the open court on 27.05.2011. 
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