
IN THE INCOME TAX APPELLATE TRIBUNAL, MUMBAI BENCH “L”, 
MUMBAI 

 
BEFORE  SHRI N.V.VASUDEVAN(J.M) & SHRI RAJENDRA SINGH (A.M) 

 
 ITA NO.5085/MUM/2009(A.Y. 2010-11) 
ITA NO.5087/MUM/2009(A.Y. 2009-10) 

  
  

Asstt. Director of Income Tax 
(International Taxation) 1(1), 
Room No.117, 1st Floor, 
“Scindia House” Bellard Pier, 
Mumbai – 38. 
 (Appellant) 

 
 
Vs. 

M/s. A C M Shipping India Ltd. 
Mittal Tower C-112, 
11th Floor, 210, Nariman Point, 
Mumbai 400 021. 
PAN: AAFCA 8962M 
(Respondent) 

  Appellant by  :     Smt. Malathi Shridharan    
  Respondent by  :     Shri J.P.Bairagra  
 

ORDER 
 

PER N.V.VASUDEVAN, J.M, 
 
 These are appeals by the revenue against two orders both dated 

25/6/09 of CIT(A) XXXI, Mumbai relating to Assessment Year 2010-11 and 

2009-10. 

 

2. The appellant is ACM Shipping India Limited, a company (hereinafter 

referred to as “the Appellant”).    It is engaged in the business of ship broking 

and arranges for transportation of cargo from India to other countries.  The 

appellant is a subsidiary of ACM Shipping Ltd. (‘ACM UK’) is a foreign 

company incorporated in UK, having its office at Kinnaird House, 1 Pall Mall, 

London SWIY 5AU.  ACM UK is engaged in international business of ship 

broking services.  According to the appellant ACM UK has an extensive 

worldwide net work/connection with large number of international ship 

owners and has substantial experience in dealing with them.  ACM UK is a 
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tax resident of the United Kingdom.  A copy of the Tax Residency Certificate 

was also filed before the AO.   

 

3.  According to the appellant, it needs contact information/details of 

international ship owners for arranging international shipments.  The 

appellant therefore entered into a service agreement dated April, 1, 2008 

with ACM UK.  As per the agreement, ACM UK was required to provide the 

following services to ACM India outside India. 

-  Identifying potential international ship owners outside India and 

referring   them to ACM India. 

-  Facilitate interaction of ACM India with the international ship 

owners. 

-  Extend help by way of assistance with establishing contact with ship 

owners regarding availability of ships on requisite dates and freight 

charges. 

 

4. The appellant approached the AO for issue of a Nil deduction of tax at 

source certificate under section 195(2) of the Income Tax Act, 1961 for 

remitting payments to ACM, UK for the financial year 1/4/2008 to 

31/3/2009.   It was submitted that the aforesaid commission payable to 

ACM UK cannot be characterized as fees for technical services (FTS) as 

contemplated in Article 13(4) of the India-UK Tax Treaty as the payment is 

not in the nature of technical knowledge, experience, skill, know how or 

processes, or consist of the development and transfer of a technical plan or 

technical design.  Therefore, the same would not qualify as FTS under the 

India – UK Tax Treaty. The payments to be received by ACM UK are in the 

nature of business income in the hands of ACM UK.  It was submitted by the 

appellant that in terms of Article 7(1) of the DTAA between India and UK, in 

the absence of any of Permanent Establishment(‘PE’) of ACM UK in India, its 

income cannot be subject to tax in India.  In view of the above the  appellant 

requested for a Nil withholding tax certificate. 
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5. The AO did not agree with the submissions of the Appellant.  He found 

that ACM UK is the holding majority of the shares of the appellant.  The 

appellant was also procuring business for ACM UK and that the activities of 

the appellant were carried out wholly for the ACM UK and therefore, the 

Indian company becomes agency PE of the UK company as per article 5 of 

the Indo-UK DTAA.  Hence the profits attributable to Indian operations are 

taxable in India. Accordingly the appellant herein was directed to deduct tax 

at source before making payments to ACM UK.   

 

6. On appeal by the assesse, the CIT(A) held : 

a.  The commission earned by the non-resident selling agent for 
services which were rendered outside India cannot be considered as 
deemed to have accrued or  arisen in India and hence not taxable in 
India.  In this regard the CIT(A) held that ACM, UK is getting 
commission for services rendered by them in UK for arranging the 
contracts with ship owners and the appellant is getting commission in 
respect of arranging clients in India for carrying their cargo.  According 
to the CIT(A) the appellant was paying 50% of the commission it 
earned to  ACM UK for the services rendered for getting contract with 
the ship owners and the customers.  According to the CIT(A) the 
commission is payable by the ship owners to ACM,UK directly, but is 
routed through the appellant because the customers is based in India.  
As per the contract with the ship owner and the customer, the 
customer has to deduct the commission payable out of the gross 
freight and the commission is paid to the appellant which in turn is 
shared between the appellant and the foreign company.  The CIT(A) 
relied on Circular No.23 dated 23/7/1969 wherein it has been clarified 
that where there are transactions with the non-resident on a principal 
to principal basis there will be no liability on accrual basis to the non-
resident on the profits made by him.  It has further been clarified that 
the real relationship between the parties has to be looked into on the 
basis of the agreement existing between the resident and the non-
resident.    Thus the CIT(A) held that there is no accrual of income to 
the non-resident in India. 
 
b.   ACM Shipping Ltd., UK does not carry on any business in India.  
They do not have any place of business in India.  Further, the  
appellant company , though it is a wholly owned subsidiary of  ACM 
Shipping Ltd., UK but is independently and completely managed by 
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different set of employees.  All the decisions of the appellant company 
are independently taken by its employees.  Also, the Board of Directors 
are common, other than one director who is appointed by the U.K 
Company and the other two directors are not related to ACM Shipping 
Ltd. UK and hence, the question of appellant company becoming 
agency P.E of ACM Shipping Ltd. U.K as per Article 5 of DTAA between 
India and U.K. does not arise.   Also, none of the employees of the 
appellant company have previously worked or have been sent on 
deputation by ACM, UK.  The appellant is not a Agency PE of the UK 
company as the agreement between the appellant company and the 
UK company is an agreement between two principals and the 
appellant company is not appointed as an agent by ACM UK for 
procuring any business for them as sales agents or purchase agents.  
On the contrary, the appellant company is utilizing the services of 
ACM UK for which commission is remitted and merely because the 
appellant company is a subsidiary of ACM UK does not create  Agency 
PE as per Article 5 of Indo- UK DTAA. 
 
c.   No services were rendered in India by ACM UK.  In this regard the 
CIT(A) also referred to the decision of the Hon’ble Supreme Court in 
the case of Ishikawajma Harima Heavy Industries Ltd. v. DIT  (288 ITR 
408) and the decision of the Hon’ble Bombay High Court in the case 
Clifford Chance v. DCIT (221 CTR 1).   

 

For all the above reasons the CIT(A) held that the payment of commission by 

the appellant to ACM UK was not chargeable to tax and, therefore, there was 

no obligation on the part of the appellant  to deduct tax at source.  Aggrieved 

by the order of the CIT(A) the revenue has preferred the present appeal 

before the Tribunal. 

 

7. The facts in ITA No.5085/M/09 are also identical except for the 

financial year which is 2009-10 relevant to assessment year  2010-11. 

 

8. We have heard the rival submissions.    The primary reliance by the ld. 

D.R. was on the fact that the CIT(A) in holding that the commission earned 

by  ACM UK is not chargeable to tax in India relied Circular No.23 dated 

23/7/1969 and this  circular has been withdrawn by the CBDT by Circular 

No.7 of 2009 dated 22/10/2009.  It was also submitted by the ld. D.R that 
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the finding of the CIT(A) that ACM UK was being paid commission for 

services rendered abroad is without any basis.   It was her submission that 

the income earned by ACM UK was by virtue of a business connection in 

India, therefore, income is deemed to have accrued to ACM UK in India 

under section 9 of the Act.  With regard to the finding of the CIT(A) that the 

appellant was not PE of ACM UK, the ld. D.R submitted that the provisions 

of Article 5(4)(c) and Article 5 (5) of the DTAA will be applicable.  In this 

regard it was pointed out by the ld. D.R that the appellant habitually secures 

orders for ACM UK.  It was further submitted that the appellant is a 

subsidiary of ACM UK.  In this regard ld. D.R also pointed out that the 

appellant cannot be considered as a person acting independently.  It was 

futher submitted that since CIT(A) has not examined the issue from this 

perspective, the CIT(A) should be directed to examine the same.   

 

9. The ld. counsel for the appellant reiterated the stand of the appellant 

as put forth before the CIT(A). 

 

10. We have considered the rival submissions.  The agreement between 

appellant and ACM UK is at page 10 to 13 of the appellant’s paper book.   

The other terms of the agreement have already been narrated in the earlier 

part of this order and they are not repeated.  It will be worthwhile to refer to 

the clause of the agreement regarding remuneration.  The same reads as 

follows: 

 “Commission and Mode of Payment: 

It is agreed that on occasions where the first party utilizes the second 
party’s services in establishing contact with international ship owners 
and benefits from it from time to time, the second party shall be 
entitled to 50% of the commission earned by the first party from the 
Charterer.” 

 
It is also a fact that the appellant wholly or almost wholly secures orders 

only for ACM UK.  The appellant arranges for transportation of cargo from 

India through a carrier or ship owner or charterer.  The freight invoice issued 
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by the carrier shows that the commission is paid by the Indian exporter to 

the appellant directly on behalf of the carriers.  Thus the income is earned 

by virtue of the services rendered in India.  It is the plea of the appellant that 

ACM UK gives information about carrier and this helps the appellant to 

engage the services of the carrier on behalf of an Indian exporter and, 

therefore, part of the commission is shared between the appellant and ACM 

UK.  The appellant has however been taking the stand that ACM UK 

rendered services to the carrier outside India and carrier instead of paying 

commission to ACM UK directly pays commission to the appellant and later 

the commission is shared between the appellant and ACM UK.  This stand of 

the appellant is self-serving and there is no evidence on record to show that 

the commission in question is paid for services rendered outside India.  As 

we have already seen the commission is paid to ACM UK by the appellant 

only in respect of services rendered which might ultimately result in 

business to the appellant in India.  In the light of the above factual 

background, we are of the view that the commission income which the 

appellant pays to ACM UK accrues to ACM UK by virtue of business 

connection in India and, therefore, the same is taxable in India as business 

income.  The reliance placed on Circular No.23 dated 23/7/1969 is no 

longer relevant because the same has been withdrawn by Circular No.7 of 

2009 dated 22/10/2009.  Even otherwise it is doubtful as to whether the 

said circular issued in the context of sale of goods can be applied to a case of 

rendering of services.  In any event the payment to the non-resident by the 

appellant is dependent upon the service charges realized by the appellant in 

India.  Therefore Circular No.23 would not be applicable.  The decision of the 

Hon’ble Bombay High Court in the case of Set Satellite Singapore Pvt. Ltd. 

vs. DCIT, 307 ITR 205(Bom)  would also be not relevant because the said 

decision is based on Circular No.23 which has already been withdrawn by 

the CBDT.  
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11. As far as the existence of PE in India is concerned, the CIT(A) has not 

examined the applicability of Article 5(4)(c) and 5 of the DTAA between India 

and UK in proper perspective. The same is as follows:  

Article 5: 

PERMANENT ESTABLISHMENT: 
1. For the purposes of this Convention, the term "permanent establishment" means 
a fixed place of business through which the business of an enterprise is wholly or 
partly carried on,  
 
4. A person acting in a Contracting State for or on behalf, of an enterprise of the 
other Contracting State other than an agent of an independent status to whom 
paragraph 5 of this article applies shall be deemed to be a permanent establishment 
of that enterprise in the first mentioned State if:  
(a) he has, and habitually exercises in that State, an authority to negotiate and 
enter into contracts for or on behalf of the enterprise, unless his activities are 
limited to the purchase of goods or merchandise for the enterprise; or  
(b) he habitually maintains in the first mentioned Contracting State a stock of goods 
or merchandise from which he regularly delivers goods or merchandise for or on 
behalf of the enterprise; or  
(c) he habitually secures orders in the first-mentioned State, wholly or almost 
wholly for the enterprise itself or for the enterprise and other enterprises 
controlling, controlled by, or subject to the same common control, as that 
enterprise.  
 
5. An enterprise of a Contracting State shall not be deemed to have a permanent 
establishment in the other Contracting State merely because it carries on business 
in that other State through a broker, general commission agent or any other agent 
of an independent status, where such persons are acting in the ordinary course of 
their business. However, if the activities of such an agent are carried out wholly or 
almost wholly for the enterprise (or for the enterprise and other enterprises which 
are controlled by it or have a controlling interest in it or are subject to same 
common control) he shall not be considered to be an agent of an independent status 
for the purposes of this paragraph.  

 

 

As can be seen from the order of the CIT(A), he has not examined the 

applicability of Article 5 (4)(c) and Article 5(5) of the India-UK DTAA.  He has 

examined only applicability of Article 5(4)(a) of the India-UK DTAA.  We are of 

the view that it would be appropriate to set aside the order of CIT(A) and 

remand the issue to CIT(A) for fresh consideration  regarding applicability of 

Article 5 (4)(c) and Article 5(5) of the India-UK DTAA.  The facts regarding 

applicability of Article 5(4)(c) and Article 5(5) of Indo-UK DTAA have to be 
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properly examined.  In this regard the fact that the appellant is a wholly 

owned subsidiary of ACM UK and the fact that the appellant works only for 

ACM UK are factors which will have a bearing.  These aspects have not been 

examined by the CIT(A).  The case of the AO is based on Article 5(4) and 

Article 5(5) of the India-UK DTAA.  Even though the AO has not examined 

the case from any particular sub-clause of Article 5(4) of the India-UK DTAA, 

it is clear from his order that he had applied Article 5(4)(c) of the India-UK 

DTAA.  The CIT(A) while reversing the order of the AO ought to have dealt 

with that aspect.  The learned D.R. in this regard also raised an issue that 

there was no justification for the Appellant to pay 50% of the commission 

that it earns to ACM UK.  At this stage, we shall restrict our discussion only 

to chargeability to tax of the receipts in the hands of ACM UK in India.  The 

Revenue in an assessment in the case of either the appellant or ACM UK, if 

they are ultimately found to be liable to tax in India, is free to examine this 

aspect.  As far as the present appeal is concerned, the applicability of Article 

5(4)(c) and Article 5(5) of Indo-UK DTAA, needs to be examined afresh by the 

CIT(A).  We therefore set aside the order of CIT(A) and direct the CIT(A) to 

examine the applicability of Article 5(4)(c) and 5 of the DTAA between India 

and UK in proper perspective The appellant will be given opportunity of 

being heard by the CIT(A) before deciding the issue.  For statistical purposes 

the appeals of the revenue are treated as allowed. 

 

12. In the result, both the appeals are allowed for statistical purposes. 

 

          Order pronounced in the open court  on the  10th    day  of  June, 

2011. 

           Sd/-                                                                        Sd/-  

(RAJENDRA SINGH  )                                                  (N.V.VASUDEVAN) 
ACCOUNTANT MEMBER                                             JUDICIAL MEMBER 
 
Mumbai,     Dated. 10th   June,2011 
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 Copy to: 1.  The Appellant   2.  The Respondent  3. The CIT City –concerned 

4. The CIT(A)- concerned  5.  The  D.R”L” Bench. 
 
(True copy)           By Order  
 
                                 Asst. Registrar, ITAT, Mumbai Benches 
            MUMBAI. 
Vm. 
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 Details    Date            Initials Designation 

1 Draft dictated on   31/5/2011  Sr.PS/PS 

2 Draft Placed before author  1/6/2011  Sr.PS/PS 

3 Draft proposed & placed 
before the Second Member  

  JM/AM 

4 Draft discussed/approved by 
Second  Member 

  JM/AM 

5. Approved Draft comes to the  
Sr.PS/PS 

  Sr.PS/PS 

6. Kept for pronouncement on    Sr.PS/PS 

7. File sent to the Bench Clerk    Sr.PS/PS 

8 Date  on which the file goes to 
the Head clerk 

   

9 Date of Dispatch of order      
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