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IN THE HIGH COURT AT CALCUTTA 
Special Jurisdiction (Income-Tax) 

(Original Side) 
 
 
Present: 
The Hon’ble Mr. Justice Bhaskar Bhattacharya 

And 
The Hon’ble Mr. Justice Sambuddha Chakrabarti 

 
 

I.T.A. No.137 of 2001 
 

Chevoit Company Limited 
Versus 

Commissioner of Income-tax, West Bengal-VI, Calcutta 
 
 

For the Appellant:     Mr. R. N. Bajoria, 
       Mr. J. P. Khaitan. 
 
 
For the Respondent:    Mr. D. K. Shome.  
 
  
 
Heard on. 12.04.2011. 
 
Judgment on: 25th April, 2011. 
 
Bhaskar Bhattacharya, J.: 
 

This appeal under Section 260A of the Income-tax Act, 1961 is at the 

instance of the assessee and is directed against an order dated December 01, 

2000, passed by the Income-tax Appellate Tribunal, “E” Bench, Calcutta, in 

Income-tax Appeal bearing ITA No.1414 (Cal) of 1996 for the Assessment Year 

1992-93 partly modifying the order passed by the CIT (Appeals) in an appeal filed 

by the Revenue. 
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Being dissatisfied, the assessee has come up with the present appeal. 

 

The facts giving rise to filing of this appeal may be summed up thus: 

 
a) The assessee is engaged in the manufacturing of goods and has 

factory in South 24-Parganas and a plastic unit situated in Noida 

(U.P.). During the Assessment Year under consideration, the 

assessee claimed certain expenses which were restricted by the 

Assessing Officer who disallowed a part of the expenses on estimate 

basis which were deleted by the CIT (Appeals) on a appeal being 

preferred by the assessee. 

 
b) Being dissatisfied, the Revenue preferred an appeal before the 

Tribunal and the Revenue had the following threefold grievances 

before the said Tribunal: 

 
(i) The first grievance of the Revenue was as regards the amount 

of Rs.4,40,865/- on account of welfare expenses. According to 

the Revenue, the assessee had claimed a sum of 

Rs.13,25,718/- under this head, it appeared that the sale had 

gone down to a large extent but the assessee-company had 

debited Rs.13.25 lakh under the said head. The defence of the 

assessee, however, was that there was lockout which was 

followed by labour agitation and so, the production had gone 

down but the expenditure under the head ‘medical and welfare’ 

www.taxguru.in



 3

remained unrelenting. The Tribunal below came to the 

conclusion that the Assessing Officer made addition by taking 

wrong figure but the fact remained that CIT (Appeals) also had 

blankly deleted the addition without considering the factual 

situation and thus, the Tribunal was of the view that the order 

of the first appellate authority should be modified and the 

disallowance should be restricted to to Rs.3,00,000/- without, 

however, giving any reason for arriving at such a figure. 

 
(ii) The second grievance of the department was pertaining to 

addition of Rs.56,72,600/- on account of power and fuel 

expenses. The Tribunal came to the conclusion that the sale 

during relevant period had gone down in comparison to the 

figure of the previous year but the assessee claimed a sum of 

Rs.2,64,95,591/- under the head of ‘power and fuel expenses’. 

According to the Tribunal, the Assessing Officer considered 

that the fuel rate was increased, so he had allowed a higher 

rate at 6% in the tariff rate but no material evidence regarding 

the claim was made available before him. So, the Assessing 

Officer disallowed Rs.65.72 lakh on estimate basis which was 

deleted by the CIT (Appeals). The Tribunal below, thus, 

considering the “totality of the facts and circumstance” 

modified both the orders and restricted disallowance to 

Rs.20,00,000/-. 
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(iii) The last grievance of the Revenue was as regards the addition 

of Rs.37,84,956/- on account of laminating expenses. The 

assessee claimed a sum of Rs.1,45,75,403/- in the previous 

year under this head. The CIT (Appeals) deleted the amount by 

observing that the cost of import had increased by 11% 

compared to the last year which resulted increase in 

expenditure. The Tribunal below, however, without assigning 

any reason modified both the orders and restricted the 

disallowance to Rs.10 lakh. 

    
Being dissatisfied, the assessee has come up with the present appeal. 

 
A Division Bench of this Court at the time of admission of this appeal 

formulated the following substantial questions of law: 

“(i) Whether, the Tribunal was justified in law in sustaining 

the disallowances in respect of staff medical and welfare 

expenses of Rs.3,00,000/- power and fuel expenses of 

Rs.20,00,000/- and laminating expenses of 

Rs.10,00,000/- and its purported findings in this behalf 

are based on any material and/or have been arrived at 

by ignoring the relevant materials and/or by taking into 

consideration irrelevant and/or extraneous materials 

and/or are otherwise arbitrary, unreasonable and 

perverse. 
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“(ii) Whether, any of the said expenses were disallowable in 

the absence of any finding that the expenditure was not 

incurred for the purposes of the appellant’s business 

and having regard to the settled legal position that the 

assessing officer cannot substitute his own views in 

place of those of the businessman who is the best judge 

of commercial expediency.”  

 

After hearing Mr. Bajoria, the learned senior Advocate appearing on 

behalf of the appellant and Mr. Shome, the learned senior Advocate appearing on 

behalf of the Revenue, we find that the assessee in support of his claim produced 

details of vouchers and other documents in support of the claim in respect of 

those three items. It appears that the Assessing Officer did not at all consider 

those documents nor did he find those documents to be manufactured or 

otherwise not relevant and on the basis of a mere guesswork, deducted the 

amount. Similarly, the Commissioner of Income-tax (Appeals) after finding that 

the approach of the Assessing Officer was erroneous, allowed the entire claim of 

the assessee without verifying those documents and the Tribunal below took a 

midway by modifying both the orders without, however, any reference to any of 

the materials produced by the assessee. 

 

In such circumstances, we are left with no other alternative but to hold 

that all the three authorities assessed the amount without reference to the 
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evidence produced by the assessee but on the basis of guesswork and as such, 

assessment must be held to be perverse. It is settled law that if a finding of fact is 

perverse and is based on no evidence, it can be set aside in appeal even though 

the appeal is permissible only on the substantial question of law. The perversity 

of the finding itself becomes a substantial question of law (Kulwant Kaur vs. 

Gurdial Singh Mann, AIR 2001 SC 1273). 

 

 

We, therefore, set aside the order of the Assessing Officer, Commissioner 

of Income-tax (Appeals) and the Tribunal below by remanding the matter back to 

the Tribunal for the purpose of reassessing the amount after taking into 

consideration all the documents produced before the Tribunal below which are 

annexed to the paper book before us. On consideration of the materials placed by 

the assessee, if the Tribunal below is of the view that those are manufactured or 

irrelevant, it may reject the claim but simply on the basis of guesswork, the 

assessment cannot be made. The Tribunal below is, therefore, directed to take 

into consideration each and every document which has been relied upon by the 

assessee and to arrive at a finding as to whether the claim of the assessee is 

genuine or not and to pass appropriate orders of assessment based on materials 

on record. However, the tribunal below would be free to give opportunity to the 

Assessing Officer to produce evidence of rebuttal to the ones relied upon by the 

assessee. 
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We, therefore, allow this appeal and remand the mater back to the 

Tribunal after answering both the questions formulated by the Division Bench in 

the negative and against the Revenue. 

 

The Tribunal below is directed to dispose of the appeal positively within 

three months from the date of communication of this order.   

  

In the facts and circumstances, there will be, however, no order as to 

costs.   

 

 

                                                (Bhaskar Bhattacharya, J.) 

I agree. 

                                               (Sambuddha Chakrabarti, J.)  
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