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O R D E R  

 
 
PER RAJENDRA SINGH (AM) 
 

 
 

 This appeal by the revenue is directed against the order dated 24.4.2009 

of CIT(A) for the assessment year 2005-06. The only dispute raised by the 

revenue in this appeal is regarding computation of book profit under section 

115JB. 

 

2. Briefly stated the facts of the case are that the assessee during the year 

had sold its premises at Nariman Point for Rs.96 lacs. The value of the 

premises in the books of account at the beginning of the year was shown at 

Rs.3,29,143/-. There was thus gain of Rs.92,70,857/-. However, the assessee 

had debited a sum of Rs.1,44,000/- as loss on sale of the property in the profit 

and loss account. The assessee had got the premises revalued at 
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Rs.97,44,000/- by a registered valuer. The assessee had taken the revaluation 

reserve amounting to Rs.94,14,857/- directly to the balance sheet and the loss 

of Rs.1,44,000/- was debited to profit and loss account. AO asked the assessee 

to explain as to why book loss shown by the assessee should not be rejected 

and the entire gain of Rs.92,70,858/- should be added to the book profit. The 

assessee explained that the book profit had been computed on the basis of 

profit and loss account prepared under the provisions of Schedule VI of the 

Companies Act 1956. There were no provisions for making any addition on 

account of revaluation reserve while computing the book profit under section 

115JB. Therefore no addition could be made. The AO however did not accept 

the explanation given. It was observed by him that the assessee had adopted a 

device to avoid tax by revaluing the property in the year of transfer and such 

device was not permitted in view of the judgment of Hon’ble Supreme Court in 

case of Mcdowell & Co. (154 ITR 148). He also referred to the judgment of 

Hon’ble High Court of Mumbai in case of Veekaylal Investment Pvt. Ltd. (249 

ITR 597). In the said case the income from capital gain arising from sale of 

assets had been credited to the profit and loss account but the same had not 

been taken into account while computing the book profit. The Hon’ble High 

Court had held that the income from capital gain would be included for the 

purpose of computing the book profit. The AO also noted that under provisions 

of clause (b) of Explanation to section 115JB(2), the net profit had to be 

increased by the amounts carried to any reserve by whatever name called and 

therefore on this ground also the reserve was required to be added. AO 

therefore added the sum of Rs.94,14,857/- to the book profit. 

 

2.1  The assessee disputed the decision of the AO and submitted before 

CIT(A) that the book profit had been computed by the assessee on the basis of 
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profit and loss account prepared under the companies Act and the AO did not 

have any power to make changes on such accounts. The assessee placed 

reliance on the judgment of Hon’ble Supreme Court in case of Apollo Tyres Vs 

CIT (255 ITR 273) and the judgment in case of Malayala Manorama Co. Ltd. Vs 

CIT (300 ITR 251). The CIT(A) observed that in view of the above judgments, 

the judgment of Hon’ble High Court of Mumbai in case of CIT Vs Veekaylal 

Investment Co. Ltd. (supra) was no longer valid. The judgment of Hon’ble 

Supreme Court in case of Mcdowel & Co. was also not applicable. CIT(A) 

accordingly following the judgment of Hon’ble Supreme Court in case of Apollo 

Tyres (supra) allowed the claim of the assessee and deleted the adjustment 

made by the AO aggrieved by which the revenue is in appeal before the 

tribunal. 

 

3. Before us the Learned AR for the assessee at the very outset pointed out 

that the issue was covered in favour of the assessee by the decision of the 

tribunal in case of sister concern who was a co-owner of the same property i.e. 

Galaxy Knives Pvt. Ltd. in ITA No.7125/M/2008. In that case also in respect of 

transfer of the same property the assessee had shown notional loss of 

Rs.1,93,340/- but the AO had made adjustments to the book profit at 

Rs.1,51,96,858/- for the same reasons as in case of the assessee. The tribunal 

however following judgment of the Hon’ble Supreme Court in case of Apollo 

Tyres Vs CIT (supra) had allowed the claim of the assessee. It was pointed out 

that in view of the judgment of the Hon’ble Supreme Court (supra) the 

judgment of Hon’ble High Court of Mumbai in case of Veekaylal Investment Pvt. 

Ltd. could not be followed.  
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3.1 The Learned DR on the other hand assailed the order of CIT(A). It was 

argued that in the decision of the tribunal in case of the sister concern (supra) 

cited by the assessee the judgment of Hon’ble Supreme Court in case of 

Mcdowel & Co. had not been considered whereas in case of the assessee AO 

had denied the claim following the said judgment. It was also submitted that 

the case of the revenue was supported by the judgment of Hon’ble High Court 

of Karnataka in case of CIT & Another Vs Brindavan Beverages Ltd. (321 ITR 

197) in which case the Hon’ble High Court had considered the judgment in case 

of Apollo Tyres (supra). It was submitted that the assessee had revalued the 

asset in the year of sale of the property only to avoid tax and such device has 

to be discouraged. He referred to the judgment of Hon’ble Supreme Court in 

case of M/s. Motibhai Phulabhai Patel and Co. (AIR 1970 SC 829) in which the 

Hon’ble Supreme Court has observed that no rule of law should interpreted so 

as to permit or encourage its circumvention. It was also submitted that the 

assessee had revalued only the immovable property and not other assets which 

also made it clear that the assessee had used it as a device to avoid tax which 

should not be permitted. 

 

3.2  The Learned AR for the assessee in reply submitted that revaluation of 

the property was permitted as mentioned in para 13 of the accounting standard 

10 (AS-10). The Section 211(3A) of the Companies Act also provided that while 

preparing the account accounting standards have to be followed. Thus the 

assessee had made revaluation under the provisions of accounting standard 

which was perfectly in order. He also referred to para 13.7 of AS-10 in which it 

was clearly mentioned that any increase in net book value on account of 

revaluation has to be taken into capital account as revaluation reserve and is 

not available for distribution. Thus the assessee had correctly taken the 
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revaluation reserve to the balance sheet and there was no provisions for 

making any adjustments on account of such reserve which had not been 

debited to profit and loss account. The Learned AR also pointed out that the 

provisions of clause (iia) (inserted from 1.4.2007) of the Explanation to section 

115JB(2) provided for reduction of book profit by the amount of depreciation 

debited to the profit and loss account excluding the depreciation on account of 

revaluation of assets. But there is no corresponding provisions in relation to the 

addition to the book profit on account of revaluation of assets which clearly 

showed that the legislature had consciously not made any provision for any 

adjustment on account of revaluation reserve taken to the balance sheet. In 

regard to the argument of the Learned DR that the assessee had selectively 

made revaluation so as to avoid payment of tax the Learned AR submitted that 

under the provisions of para 13.5 of AS-10, while making a revaluation the 

whole class of assets in a unit should be considered and not selective assets. In 

this case the assessee had only one immovable property which had been 

revalued and therefore the whole class of asset being the immovable property 

had been got revalued in terms of the provisions of account standard AS-10 

and therefore there was no violation of any provisions. The Learned AR also 

placed reliance on the decision of the tribunal in case of Rain Commodities Ltd. 

Vs DCIT (4 ITR (TRIB) 551). As regards the judgment of Hon’ble High Court of 

Karnataka in case of CIT & Anr. Vs Brindavan Beverages Ltd. (supra) it was 

submitted that the same was distinguishable on facts. 

 

4. We have perused the records and considered the rival contentions 

carefully. The dispute is regarding addition of Rs.92,70,858/- being the gain 

from the sale of premises while computing the book profit under section 115JB. 

The assessee during the year had sold its premises at Nariman Point for Rs.96 
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lacs. The book value of the property was Rs.3,29,143/- and therefore there was 

a gain of Rs.92,70,858/-. The assessee however got the property revalued and 

as per the report of the registered valuer the value of the property was taken 

as Rs.97,44,000/-. The gain in the book value of the property i.e. 

Rs.94,14,857/- was taken by the assessee to the balance sheet as revaluation 

reserve. The loss arising on sale i.e Rs.1,44,000/- (97,44,000/- - 96,00,000) 

was debited by the assessee to the profit and loss account. The AO however 

held that revaluation of property made by the assessee was a device to reduce 

the book profit. He therefore rejected the computation of book profit made by 

the assessee based on revalued cost and added the gain of Rs.92,70,858/- 

computed on the basis of the book value of the asset originally shown. CIT(A)  

however noted that book profit had to be computed on the basis of net profit 

disclosed in the profit and loss account prepared under the provisions of Part II 

and Part III of Schedule VI of the Companies Act and net profit disclosed under 

the Companies Act could not be tinkered with by the AO who could make only 

adjustments as provided in the Explanation-I to section 115JB(2). CIT(A) 

followed the judgment of Hon’ble Supreme Court in case of Apollo Tyres Ltd. Vs 

CIT (supra). The revenue has challenged the decision of CIT(A). 

 

4.1  We have carefully considered the various aspects of the matter relating 

to the computation of book profit including the judicial pronouncements relating 

thereto. The book profit under the provisions of section 115JB has to be 

computed on the basis of net profit disclosed as per the profit and loss account 

prepared under the provisions of Part-II and Part-III of the Schedule VI of the 

Companies Act and laid before the company at its annual general meeting in 

accordance with the provisions of section 210 of the Companies Act 1956. Once 

the accounts have been prepared in the manner aforesaid and adopted at the 
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AGM of the company, the net profit disclosed in such accounts cannot be 

tinkered with by the AO while computing the book profit. The AO can only 

make adjustments specified as per Explanation 1 to section 115JB(2). The said 

proposition of law is settled by the judgment of Hon’ble Supreme Court in case 

of Apollo Tyers Ltd. Vs CIT (255 ITR 273). The relevant portion of the judgment 

of Hon’ble Supreme Court is reproduced below as a ready reference : 

 

“The Assessing Officer, while computing the book profit of a company 

under section 115J of the Income-tax Act, 1961, has only the power of 

examining whether the books of account are certified by the authorities 

under the Companies Act as having been properly maintained in 

accordance with the Companies Act. The Assessing Officer, thereafter, 

has the limited power of making increases and reductions as provided for 

in the Explanation to section 115J. The Assessing Officer does not have 

the jurisdiction to go behind the net profits shown in the profit and loss 

account except to the extent provided in the Explanation. The use of the 

words “in accordance with the provisions of Parts II and III of Schedule 

VI to the Companies Act” in section 115J was made for the limited 

purpose of empowering the Assessing Officer to rely upon the authentic 

statement of accounts of the company. While so looking into the 

accounts of the company, the Assessing Officer has to accept the 

authenticity of the accounts with reference to the provisions of the 

Companies Act, which obligate the company to maintain its accounts in a 

manner provided by that Act and the same to be scrutinized and certified 

by statutory auditors and approved by the company in annual general 

meeting and thereafter to be filed before the Registrar of Companies who 

has a statutory obligation also to examine and be satisfied that the 
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accounts of the company are maintained in accordance with the 

requirements of the Companies Act. Sub-section (1A) of section 115J 

does not empower the Assessing Officer to embark upon a fresh enquiry 

in regard to the entries made in the books of account of the company.” 

 

4.2 It is thus clear that the AO has to go by the accounts prepared in 

accordance with the provisions of Parts II and III of Schedule VI of the 

Companies Act and approved in the Annual General Meeting. The AO is not 

empowered to embark into fresh enquiry in regard to the entries made in the 

books of account. The judgment of Hon’ble High Court of Mumbai in case of CIT 

Vs Veekaylal Investment Co. Ltd. (supra) relied upon by the department cannot 

be followed in view of the subsequent judgment of the Hon’ble Supreme Court 

in case of Apollo Tyres Ltd. settling the legal position. Moreover in case of 

Veekaylal Investment Co. Ltd. (supra) the capital gain had been credited to the 

profit and loss account which is not so in the present case. In this case the 

revaluation reserve had been taken by the assessee directly to the profit and 

loss account. Therefore the judgment of Hon’ble High Court of Mumbai (supra) 

is also distinguishable. The Learned DR has also relied on the judgment of 

Hon’ble High Court of Karnataka in case of CIT Vs Brindavan Beverages Ltd. 

(supra). It has been argued that Hon’ble High Court had considered the 

judgment of Hon’ble Supreme Court in case of Apollo Tyres (supra). We have 

perused the said judgment of Hon’ble High Court of Karnataka and in our view 

the said judgment also does not help the case of the revenue. In that case the 

assessee had sold soft drink bottling plant from which there was surplus of 

Rs.43,16,59,811.69 which had been carried to the balance sheet as a capital 

reserve. The issue was whether the gain arising from the sale could be added 

to the book profit. The Hon’ble High Court observed that even if it was a case 
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of slump sale the gain could be computed and in fact the assessee had already 

computed the surplus which had been taken to the balance sheet. The High 

Court also observed that even after the preparation of profit and loss account 

as per Parts II and III of Schedule VI of the Companies Act, the AO was 

required to apply the provisions of Explanation 1 to section 115JB(2). The 

matter was therefore remanded to AO for proper computation. Thus the 

Hon’ble High Court had only held that the AO could apply the provisions of 

Explanation 1 to section 115JB(2) and it was nowhere held that the gain arising 

from the sale of the plant had to be added to the book profit. The matter had 

only remanded to the AO. The judgment cited therefore is of no help to the 

revenue. 

 

4.3  The Learned DR has also argued that revaluing of the property in the 

year of sale and taking the revaluation reserve to the balance sheet was a 

colourable device adopted by the assessee to reduce the book profit. Such 

device it has been argued has to be discarded. Reliance has been placed on the 

judgment of Hon’ble Supreme Court in case of Mc Dowell and Co. (154 ITR 

148). However, after carefully considering the submissions made by both the 

parties we are unable to see any case of device. The Companies Act 1956 

requires that while preparing the accounts, the accounting standards have to 

be followed and para 13 of the accounting standard, AS-10 allowed the 

assessee to revalue any property. Further para 13.7 of AS -10 also provides 

that any increase in net book value on account revaluation has to be taken to 

the capital account as revaluation reserve and is not available for distribution. 

The assessee has thus taken the revaluation reserve directly to the balance 

sheet in conformity with the accounting standard. The Learned DR pointed out 

that the assessee had made selective revaluation to avoid payment of tax 
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which was not permitted. We find that para 13.5 of AS-10 provides that while 

making revaluation whole class of assets in a unit should be taken up and not 

on selective basis. There is no violation of this requirement in case of the 

assessee. The assessee has only one immovable property which had been 

revalued and therefore entire class of immovable properties got revalued 

without violating the provisions. Thus revaluation of the assets was permitted 

and the revaluation had been made under the provisions of AS-10. Therefore in 

our view, revaluation cannot be considered as a colorable device. The valuation 

has not been found to be excessive by the department. The value had been 

adopted on the basis of the report of the registered valuer which has not been 

questioned by the department. Therefore in our view the argument based on 

colorable device has to be rejected. 

 

4.4 We also note from the provisions of Explanation 1 to section 115JB(2) 

that amount carried to any reserve by whatever name called has to be added 

to the net profit if the amount had been debited to the profit and loss account. 

In this case the revaluation reserve had been directly taken to the balance 

sheet and not debited to the profit and loss account and therefore the amount 

could not be added under clause (b) of Explanation 1 to section 115JB(2). It is 

also pertinent to note that clause (iia) was inserted to the Explanation 1 with 

effect from 1.4.2007 in which it was provided that amount of depreciation 

debited to the profit and loss account excluding the depreciation on account of 

revaluation of assets has to be reduced from the net profit. Thus the legislature 

though it fit to exclude the depreciation on account of revaluation of assets 

from the amount to be reduced from the net profit but there were no similar 

provision inserted for addition of revaluation reserve to the net profit even if 

the same was not debited to the profit and loss account. This shows that the 
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legislature had consciously had made any provision for addition on account of 

revaluation reserve taken to the balance sheet.  

 

4.5 In view of the foregoing discussion and for the reasons given earlier we 

are of the considered opinion that no addition could be made to the net profit 

on account of revaluation reserve directly taken to the balance sheet while 

computing the book profit. We accordingly see no infirmity in the order of 

CIT(A) deleting the addition made by the AO and the same is upheld. 

 

5. In the result appeal of the revenue is dismissed. 

 

6. The decision was pronounced in the open court on 11.03.2011. 
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