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I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 5173 OF 2004

NARESH K. AGGARWALA & CO. ... APPELLANT( S)

VERSUS

CANBANK FI NANCI AL SERVI CES LTD. & ANR .. . RESPONDENT( S)

JUDGMENT

SURI NDER SI NGH NI'JJAR, J.

1. This Statutory First Appeal wunder Section 10 of the
Special Court (Trial of offences relating to Transactions in
Securities) Act, 1992 (in short the *'Special Court Act’ ) is
directed agai nst the judgnent and decree dated 15. 4. 2004 passed

by the Special Court at Bonmbay in Suit No.4 of 1998.

2. The aforesaid suit was initially filed by the appellant in
the High Court of Delhi at New Del hi on its original side being
Suit No.1827/1993. It was transferred to the Special Court in
view of the appellant being notified on or about 17.6.1997
under the provisions of the Special Court and thereafter the
suit was nunbered as Suit No.4/98 before the Special Court.

The appellant had prayed for noney decree in the anount of
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Rs. 3,18,06,868/- together with interest at the rate of 24%
Respondent No.1, Can Bank Financial Services Limted, had
opposed the claim and also |odged a counter claim claim and
decree in the amount of Rs.2,53,75,000/- from the appellant
wWith interest we.f. 22.4.1992. The appellant clains to be a
stock broker, being a sole proprietory concern of M. Naresh K
Aggar wal a. The respondent No.1l, Can Bank Financial Services

Limted, is a wholly owned subsidiary of Canara Bank.

3. The appell ant had prayed for a decree against respondent
No.1 in respect of net anount payable arising out of two sets
of transactions in shares i.e.; (i) tw transactions in the
shares of Rel iance Industries Limted (RIL) (11i1) one
transaction in respect of Steel Authority of India Limted
(SAIL). It is claimed that on 14.2.1992 a contract was
entered into between the appellant and Can Bank for purchase of
one | akh shares of RIL at a price of Rs.154 per share inclusive
of all charges. On 23.3.1992 another contract was entered into
by the appellant with Can Bank for purchase of one | akh shares
of RIL at a price of Rs.375 per share net. On 27.2.1992 anot her
contract was entered into by the appellant for purchase of five
| akh shares of SAIL at a price of Rs.51 per share net and a
contract note was issued. In the plaint it was averred that of

the two lakh RIL shares purchased by the appellant only one
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| akh shares were delivered by respondent No. 1. These shares
according to the appellant were appropriated towards the
contract dated 14.2.1992. It was the case of the appellant
that the bal ance one | akh RIL shares pursuant to contract dated
23.3.1992 have not been delivered by respondent No.1.
According to the appellant, respondent No.l1 had been wongly
claimng that the entire two |akh shares had been duly
delivered to the appellant. The appellant clains that this
fact is anply borne out from the various letters witten by
respondent No.1 to the appellant wherein respondent No.1l clains
to have delivered one | akh shares to its Bonbay office and the
remai ni ng one |akh shares allegedly to a broker/one M. Hiten
P. Dalal. The appellant states that on inquiry M. Dalal has
sated that no such shares had been delivered on behalf of
respondent No.1l. In comunication dated 07.08.1992 respondent
No.1 acknowl edges only one delivery and seeks intinmation
whether his broker, M. Hten P. Dalal, on their account has
delivered one |akh shares or not. Therefore respondent No.1
is, in fact, aware that no such delivery had been made.
Respondent No.1, in fact, in its comunication dated 15.09. 1992
acknow edges the factum of both the contract notes. In letter
dated 28.09.1992, the appellant reiterated that at no stage it
had received any share from M. Hten P. Dalal on account of

respondent No. 1. It was also stated that M. Hiten P. Dal al
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had confirmed that he had not given any Reliance shares on
account of respondent No.1 to the appellant. It was also
averred that in spite of assurances having been given by
respondent No.1l fromtinme to tine, the bal ance one | akh shares

were not delivered.

4. It was further clainmed by the appellant that on 27.07.92
respondent No.1l was requested that the transaction wth regard
to the SAIL shares shoul d have been squared up at the tine when
the shares were purchased. They were priced at Rs.51 per
share. The market rate, according to the appellant, on
27.7.1992 was Rs. 130 per share. Therefore appellant asked the
respondent No.1 to credit Rs. 79 per share for five |lakh shares
of SAIL to the account of the appel | ant - conpany. The
appellant clainmed that by letter dated 17.09.1992 respondent
No.1 resiled from the contract regarding sale of shares of
SAIL. The appellant therefore by letter dated 19.09. 1992 once
again requested for the cooperation of the respondents as the
delivery had to be effected within reasonable period of tine to
avoi d substantial | osses. In this letter the appellant
reiterated that one | akh shares only had been delivered and no
other delivery had been nmade in respect of Reliance shares.

Agai nst contract note dated 14.02.1992 Rs.1,54,000/- was
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credited to the account of respondent No.1l but the respondent

No.1 reiterated its stand in the letter dated 17.9.1992.

5. The appell ant further stated that on 27.05.1993 respondent
No. 1l i ssued a notice demandi ng an anount of Rs. 2,56, 25,000/- on
the basis of account maintained up to 08/02/1992. By letter
dated 14.06.1993 the appellant infornmed the respondent No.l1
that after reconciliation of the account, the appellant was
liable to be paid by respondent No.1 an anount of
Rs. 2,59, 75,000/-. It was further clained that according to the
statenent of account of the appellant as on 31.7.1993 an anopunt
of Rs.3,18,06,868/- is due to the appellant from respondent
No.1. According to the appellant, respondent No.1l is liable to
pay this anount to the appellant with interest at the rate of

24 % per annum

6. Respondent No.1 in his witten statenent took a
prelimnary objection stating that the suit is wholly
m sconceived and a fictitious claim has been put forward
solely with the intention of delaying or avoiding paynent of a
sum of Rs.2,53,75,000/- and interest thereon to the answering
respondent No. 1. It was also stated that along with the
witten statenent respondent No.1l is preferring a counter claim

agai nst the appellant for the recovery of the aforesaid anmount.
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The avernents made in paragraph 1 to paragraph 6 of the plaint

were admtted by the respondents.

7. Wth regard to the other avernents, it is however stated
that as averred by the appellant in the plaint both the parties
were maintaining running accounts with regard to the business
transactions with each other. The contracts dated 14.2.1992
and 23.3.1992 are admtted. It is however clained by the
respondents that the contract dated 14.2.1992 was cancelled
resci nded by the appellant on the very day, nanely, 14.2.1992.
It was also clained that the claim made by the appellant with
regard to the running account is not correct. The running
account maintained by respondent No.l1 shows a sum of
Rs. 2,53, 75,000/ - as due fromthe appellant on 31.3.1993. Hence
the counter claim had been preferred in the witten statenent
itself. It is however, clainmed that since the contract dated
14.2.1992 was cancelled, there was only one contract in
exi stence i.e. contract dated 23.3.1992 against which delivery
had been made. Therefore, nothing is payable by respondent
No.1l to the appellant on account of this contract. The version
of the communication between respondent No.1 and Shri Dal al as
given by the appellant is denied. The query dated 7.8.1992 was
necessitated to nmake sure that no wong delivery or excess

delivery was made by the broker, Shri Dalal, in respect of the
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cancel l ed contract dated 14.2.1992. The appellant has tried to
take undue advantage of the query made by respondent No.1 for
t he purpose of keeping the record straight. The appellant had
adm tted the non-existence of the contract dated 14.2.1992 and
did not show the anobunt as outstanding. This position is
confirmed by the appellant in the statenment of account signed
on 17.7.1992 and again reconfirmed on 24.8.1992. It is only
after the inquiry by respondent No.1l dated 15.9.1992 about the
position of one |akh shares that appellant got the mala fide
idea of seeking illegal advantage of the cancellation entry
having been recorded in respondent No.1l books. This is
particularly so because by then the share prices had gone up.
Under these circunstances the appellant subnmitted a revised
statenent of account on 19.9.1992. According to respondent
No.1 the avernents nade in the plaint by the appellant do not
convey the true position. Once the contract dated 14.2.1992
was cancelled, the question of delivery did not arise.
Therefore nothing is payable by respondent No.1 to the

appel | ant on account of the contract dated 14.2.1992.

8. Wth regard to the contract in relation to SAIL shares,
the fact that the appellant entered into a deal wi th respondent
No.1 on 27.2.1992 for purchase of five |akh shares of SAIL at

the price of Rs.51 is admtted. It was however denied that a
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contract note was issued to evidence the transaction. It is
stated that the contract note was neither in accordance wth
the prevalent practice, nor in accordance with the rules and
bye-l aws of the Del hi Stock Exchange and the contract note is
al so opposed to the law including the Securities Contracts
(Regul ation) Act, 1956 and hence void ab initio. It is further
stated that the irregularity of the contract note was admtted
by the appellant hinmself in his |letter dated 27.7.1992. It is
submtted that the contract itself being contrary to law, no

amount could be clained by the appell ant against this contract.

9. In the counter claimit was pleaded that the appellant has
admtted in paragraph 8(a)(i) that on 23.3.1992 a contract was
entered into between respondent No.1 and the appellant
wher eunder the respondent No.1l agreed to sell and the appell ant
agreed to purchase one lakh shares of Reliance |Industries
Limted on 23.3.1992 at Rs.375 per share. This avernent is
affirmed by respondent No.1l. According to the respondent No.l1
the aforesaid one | akh shares were delivered by respondent No.1
to appellant on 22.4.1992. This delivery has also been
admtted by the appellant. It is further stated that appellant
had wongly contended after a long lapse of time that this
delivery was in respect of another alleged contract dated

14. 2. 1992. The appellant, according to respondent No.1, has
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illegally and wongly accounted for its liability to pay to
respondent No.1 in respect of one | akh shares sold on 23.3.1992
only at Rs. 154 per share instead of Rs.375 per share. Thus the
di fference between the rate per share at Rs. 375, which was the
actual contract rate, and the rate at which the appellant has
accounted for i.e. Rs.154 per share cones to Rs. 2,21, 00, 000/-.
According to respondent No.1l this anobunt is payable by the
appel lant to the respondent No.l1 with interest. It is accepted
that there were dealings between the appellant and respondents
and the accounts were settled periodically. Therefore on
31.3.1993 the statenent of mutual account between the parties
shows that a sum of Rs.2,53,75,000/- is due and payable by the
appel lant to the respondent No.1. The interest at the rate of
24% from 22.4.1992 till 31.5.1994 anmount s to

Rs. 1, 28,47,397.26/- which is al so due and payabl e.

10. In its replication the appellant has reiterated the
avernments made in the plaint. It is stated that the counter
claimis frivolous and is to delay and avoid paynent of the
contractual obligations, of respondent No. 1. The appel | ant
reiterates that the only one |akh shares of RIL were delivered
agai nst contract dated 14.2.1992. It is denied that the
contract dated 14.2.1992 was cancelled by the appellant. It is

further reiterated that the respondent No.1 is liable to nake
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delivery of the renmmining one |akh shares; contract is to be
purchased by the appellant vide contract note dated 23.3.1992.
It is further stated that the appellant is still ready and
willing to performhis part of the contract but the respondents

are trying to wiggle out of their contractual obligations.

11. On the basis of the pleadings the Special Court framed the

follow ng issues:

“1l. Wether Plaintiffs prove that Rs.2,59, 75, 000/-
noney is due from and payable by Defendant No.1 on
account of transactions undertaken on behalf of or with
Def endant No. 1 after accounting for all transactions in
the running account as alleged in para 7 of the Plaint?

2. Whet her Plaintiffs have correctly appropriated one
Lac shares delivered towards the contract note dated
14.2.1992 (i.e. for Reliance Industries Ltd. shares)
purchased @ of Rs.154/- as alleged in para 8a (ii) of
the Plaint?

3. Whet her the Plaintiffs prove that no shares were
received fromthe broker of Defendant No.1l towards the
Contract dated 23.3.1992 as averred by the Plaintiffs
in para No.8a (iv) of the Plaint?

4. Whet her the Plaintiffs have correctly given credit
of Rs.154/- per shares for one Lac shares delivered and
since one Lac shares have not been delivered as all eged
in para 8a (v) of the Plaint?

5. Whet her the Contract dated 14th February 1992 for
purchase of 1,00,000 shares at the rate of Rs.154/- per
share of Ms. Reliance Industries Ltd. placed by the
Plaintiffs on Defendant No.1l was cancelled/ rescinded
as alleged by Defendant No.1 as alleged in paras 8 and
9of the Witten Statenent?
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6. Whet her Plaintiffs’ contract note dated 27.2.1992
(SAIL) had been issued as per prevalent practice as
alleged in para 8b (ii) of the Plaint?

7. Whet her Defendant No.1 by its letter dated
17.9.1992 has resiled fromits contractual obligations
as alleged in para 8b (vi) of the Plaint?

8. VWhether the Plaintiffs are entitled for a decree
or Rs. 3,18, 08, 868/-?

9. Whet her the Plaintiffs are entitled for interest
at the rate of 24% per annunf

10. Whether Defendant No.1l is entitled to paynent of
Rs. 2,53,75,000/- with interest as clained in paras 1 to
4 and 8 of the Counter C ainf

11. What orders and decree?”

12. The Special Court notices that both the parties have filed
docunent s. On behalf of the appellant one w tness has been
exam ned. The respondent No.1 has not |ed any evidence. It is
al so noticed that sone docunents have been admitted in evidence
by consent of the parties. |ssues Nos.2 to 5 were taken up
together as they relate to the transactions in RIL shares. Al

t hese i ssues have been decided in favour of respondent No.1l and

agai nst the appellant. It is further held that the transaction
dated 27.2.1992 was illegal and therefore is not capable of
bei ng enforced. Therefore issues No.6 and 7 have also been

deci ded agai nst the appellant. Issues Nos. 1, 8 and 9 have al so
been deci ded agai nst the appellant. It has been held that the
appellant is not entitled to nake any claimneither in relation

to RIL shares nor in relation to SAIL shares. So far as issue
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No. 10 i s concerned, the Special Court has clearly held that the
counter claim of respondent No.l1l succeeds and is allowed.
Therefore, a decree in an anmount of Rs.2,53,75,000/- with an
interest at the rate of 12% per annum from 22.4.1992 till the
date of realisation is passed against the appellant. The
appellant was also directed to pay costs entitled to the

respondents.

13. The present appeal has been filed by the appellant being
aggri eved by the aforesaid judgnent and decree. M. Rupi nder
Singh Suri, l|earned Senior Counsel for the Appellant, had made
el aborate subm ssions in Court which have been reiterated in
the witten argunents, filed |ater. He submits that the
I mpugned judgnment in addition to being totally contrary to the
facts, records and law in general, is a classic case wherein
the prejudice against the appellant is wit large, owing to the
fact that he is a notified person. The Special Court has
totally disregarded the evidence adduced by the appellant in
support of its case. The counter claim has been erroneously
decreed nerely on surmses and conjectures. It is also

submtted that the interest at the rate of 12% w. e.f. 22.4.1982

till realisation has been illegally granted wi thout there being
any evidence in support. In support of his submssion, M.
Suri, has relied on nunerous docunents which were on the
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record. M. Suri has placed heavy reliance on the letter dated
7.8.1992 which pertains to the statenent of account between the
parties for the period 1.4.1991 to 25.7.1992. According to the
| earned counsel this letter will show that only one | akh shares
of RIL had been delivered. Therefore, respondent No.1 was
seeking confirmation that only one |akh shares had been
received by the appellant. This letter would also show that
respondent No.1l had intinmated that suitable decision wth
regard to contentions of the appellant on SAIL shares wll be
given in due course. He then made a reference to |letter dated
15.9.1992 witten by one Ashok Kumar Kini, Executive Vice-
Presi dent of respondent No.1l wherein he stated that there were
two contract notes. This letter shows that even according to
respondent No.1 the physical delivery of one |akh shares at
Rs. 375/- was nade by the office of respondent No.1l at Bonbay
and one | akh shares at Rs.154/- of R L were delivered by M.
Hten P. Dalal on its behalf. The appellant had replied to
the aforesaid letter on 19.9.1992 and reiterated that only one
| akh shares had been received. According to M. Suri on
21.9.1992 respondent No.l1 wongly clainmed that appellant had
all along been maintaining that there was only one deal.
Therefore appellant through letter dated 28.9.1992 reiterated
Its stand that on checking its account there seened to have

been no record of receipt of any share from Hiten P. Dalal.
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M. Suri further submitted that in the witten statenent in
paragraph 8 respondent No.l1 had wongly clained that the
contract dated 14.2.1992 had been cancelled. |In fact there was
no evidence led by respondent No.1 on issue No.5 which was
relevant to this claim In support of this |earned counsel
relied on extract of the account for the period 1.4.1991 to
31.3.1992 which shows the existence of both the transactions.
Therefore according to M. Suri the respondent No.1 has wongly
clainmed that contract dated 14.2.1992 was cancell ed. Finally
it is submtted by M. Suri that one | akh shares were adjusted
against the contract dated 23.3.1992 on the basis of trade
practice. As the appellant is a broker he has correspondi ng
commtnments to every client. M. Suri submts that the Speci al
Court has wongly concluded that it was for the appellant to
prove that the contract dated 14.2.1992 was not in existence.
M. Suri further submtted that |earned Special Court has
wrongly concluded that the contract with regard to SAIL shares
being itself illegal could not be enforced in |aw In fact
respondent No.1l had all along maintained that contract note
dated 27.2.1992 woul d be honoured in due course. It is only on
17.9.1992 that respondent No.1 for the first tine tried to
wriggle out of the contract by stating that the transaction was
agai nst | aw and hence void and unenforceable. According to M.

Suri this plea is not acceptable and there is no bar in |law for
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entering into such a contract. The reliance placed by the
Special Court on the circular dated 27.6.1969 is totally
m spl aced and contrary to the facts of the case. According to
| earned senior counsel, M. Suri, the circular would not be
applicable to sale/purchase of securities on a contract for
cash. It was for this reason that statement of account of
respondent No.1l would show that the contract was alive till at
| east 31.3.1992 when it was reversed in the books of accounts.
This, according to M. Suri, was just a ploy on the part of
respondent No.l1l to escape its liability under the contract
dated 27.2.1992. M. Suri submtted that the bias of the
Special Court is evident fromthe manner in which only sel ected
pi eces of evidence have been used to decree the counter claim
of respondent No.l1l. The evidence, which was in favour of the
appel | ant, had been ignored by the Special Court. According to
M. Suri this was clearly due to the undue inportance attached
by the Special Court to the facts that appellant is a notified
person under the Act. It is further submtted by M. Suri that
there was no legal justification for awarding 12% interest to
respondent No.1 w.e.f. 22.4.1992 as there was no evidence in
support of such a claim In any event the Special Court could
only grant interest fromthe date of the filing of the counter
claim and not from an earlier date. M. Suri submtted that

the Special Court also erred in lawin comng to the conclusion

www.taxguru.in



that the requisite avernents to constitute a suit for damages
are absent in the present case. According to M. Suri a
perusal of the plaint would clearly show that it is a case for
damages arising out of breach of contract on the part of
respondent No. 1. M. Suri then submtted that the Specia
Court has wongly drawn an adverse inference against the
appel l ant on account of non-production of the “sauda books”.
According to the learned senior counsel the sauda books were
not at all relevant for proving the case of the appellant.
There was anpl e evidence on record to show that respondent No. 1
was guilty of breach of contract. Therefore, respondent No.1
was |iable to nmake good the damages suffered by the appellant.
The appel |l ant havi ng produced the best evidence available, it
was not necessary to produce the sauda books at all. Therefore
the | earned Special Court has wongly concluded that the best
evi dence rule would be applicable in the facts of the present

case.

14. On the other hand, M. Bhushan, |earned senior counsel

submts that the findings of the Special Court are based on
clear and cogent evidence. He has also made reference to the
correspondence between the parties and submtted that the
entire claim of the appellant is based on a deliberate

m sreading of the sane. Learned senior counsel relied on
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letter dated 17.7.1992 which shows that by that tine the
Rel i ance shares were not on issue. This letter has been
witten by the appellant to respondent No.1 and tal ks only of
the SAIL shares. In this letter appellant has, in fact,
admtted that the contract with regard to SAIL shares was
technically incorrect since contract relating to unquoted
shares would be outside the purview of Delhi Stock Exchange
Rul es, By-Laws and Regul ati ons. It is also admtted that the
shares at the relevant tine were not quoted at any centre.
This adm ssion is reiterated in the letter dated 18.8.1992
seeking to neke clarification in response to the letter dated
7.8.1992. It was confirmed by the appellant that only one | akh
shares of RIL had been received from the Bonbay office of
respondent No.1 and that no delivery was received from H P.
Dal al . By letter dated 20.4.1992 it was clearly stated that
barring the outstanding transaction of five |akh shares of SAIL
there is nothing outstandi ng. M . Bhushan submts that the
|l etter dated 15.9.1992 is being msinterpreted by the appell ant
which is nerely an observation made by respondent No. 1.
According to M. Bhushan by that tinme the scam had been
di scovered, a new nmanagenent had taken over and the letter had
been witten on going through the records. Hence it was
observed that against two sale contracts of RIL, for one |akh

shares each, physical delivery had been given of one |akh
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shares by Hiten P. Dalal. To take advantage of the aforesaid
letter, the appellant wites the letter dated 19.9.1992 stating
that there were two contracts for two | akh RIL shares. Agai nst
these two | akh shares, appellant had received only one |akh
shares which had been credited against the contract dated
14.2.1992. The appellant further clainmed delivery of one [|akh
shares under contract dated 23.3.1992. Having taken this stand
inits letter dated 14.6.1993 the appell ant does not claim any
damages on account of non-delivery of one | akh shares agai nst
the contract note dated 23.3.1992 at the rate of Rs.375/- per
share. The only plea is that delivery of one |akh shares has
been credited agai nst the contract dated 23.3.1992. Therefore,
credit due to respondent No.1 would be only Rs.1, 54,00, 000/-
and not Rs. 3,75,00,000/- as shown by the respondent No.l1l in its
account. M. Bhushan further submts that even if the plea of
the appellant is accepted that the transaction has been shown
in the account as being inconplete, it still had to be
reflected in the sauda books. However during the course of the
trial sauda books were not produced and therefore an adverse
I nference has been drawn against the appellant. Wth regard to
the SAIL shares, M. Bhushan submits that the contract was
contrary to |aw. The appellant was aware of this |egal

position and admtted the sane in the letter dated 27.7.1992.
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15. Upon consideration of the subm ssions nmade by the |earned
counsel for the parties we have exam ned the material on the
record. It is not disputed before us that there were, in fact,
two transactions with regard to RIL shares dated 14.2.1992 and
23.3.1992. The Special Court notices that the appellant clains
to have adjusted the delivery of one | akh shares of RIL agai nst
the contract dated 14.2.1992 which is said to have been
cancel l ed by respondent No. 1. The Special Court also notices
that if the case of the appellant that the contract dated
14.2.1992 was alive is accepted, then the transaction wll
remai n inconplete and unful filled. The Special Court further

observed as foll ows:

“I'n ny opinion, even wthout recording any finding
as to whether the contract dated 14-2-1992 was
cancelled on the sane day or not, the Plaintiff
cannot be granted any relief in relation to the
contract dated 14-2-1992, assuming it to be
out standi ng because the only relief that mght
have been clainmed by the Plaintiff if the contract
dated 14-2-1992 was wunfulfilled contract was
relief for danages for breach of contract.”

16. The Special Court also wupon reading of the plaint
concludes that it is not a suit filed by the appellant for a
decree in the amount of damages for breach of contract. I n
our opinion, the aforesaid findings cannot be said to be

erroneous or based on no evidence. In fact in paragraphs 6

and 7 of the plaint the appellant had stated as foll ows:
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“6. The plaintiff and defendant No.1 have been
doi ng reqgul ar business over a fairly long period
of time and are maintaining running accounts
respectively.

7. The present suit is in respect of recovery of
noney which is due from the defendant No.1 on
account of transactions undertaken on behal f of
with the defendant No.1l after accounting for all
the transactions in the running accounts and the
amount whereof has not been paid to the plaintiff
in spite of requests for the sane.”

17. In the face of these avernents, we find it a little
difficult to appreciate the submission of M. Suri that the
findings on these issues are erroneous or not supported by any
evi dence. The Special Court also notices that the appellant
had, in fact, adjusted the delivery of shares towards the
contract dated 23.3.1992. It is true that in the exam nation-
i n-chief appellant had stated that he had nade the claim
agai nst respondent No.l1 on the basis of difference in price
of Reliance shares as on 14.2.1992 and as on 23.3.1992, i.e.

Rs.375-Rs. 154 for one |akh shares. In our opinion, the
Special Court has correctly observed that in the absence of
pl eadings the statenent nmade by the appellant had to be
i gnor ed. W are also unable to accept the criticism of M

Suri that the burden of proving the continuance of the
contract dated 14.2.1992 was not on the appellant. W may

noti ce here that respondent No.1l had taken a categorical plea

that contract dated 14.2.1992 was cancelled by appellant on
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t he sane day. The conduct of the appellant show ng delivery
made on 22.4.1992 as delivery against the contract dated
23.31992 indicated that he was also treating the contract
dated 14.2.1992 to be cancell ed. Had that not been so, he
woul d have nmade entries in the books of account to show that
the delivery of shares were against the contract dated
14.2.1992. In our opinion M. Bhusan, has rightly pointed out
that till 27.7.1992, the reliance shares were not in issue
The letter witten by the appellant to the Respondent No 1
talks only of the SAIL shares. Therefore it was for the
appel l ant to produce docunentary evidence to show that in his
books of accounts the contract had been shown as inconplete
But the appellant failed to produce the necessary evidence,
which | ed the Court to observe that:

“The burden was on the plaintiff to prove that the

contract dated 14.2.1992 renmined inconplete. In

nmy opinion, therefore, it was for the plaintiff to

produce docunentary evidence to show that in his

Books of Accounts the <contract is shown as

i nconplete. It becones necessary for the plaintiff

to produce the docunment to show that the

transaction in his Books of accounts is shown as

i nconplete. The conduct of the plaintiff of

showi ng delivery made on 22.4.1992 as delivery

made on 23.3.1992 indicates that he was also

treating t he cont ract dat ed 14. 2.1992 as

cancel l ed. Had that not been so he woul d have nade

entries in the Book of account to show that the

delivery of shares were against contract dated
14.2.1992. ”
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In our opinion the view expressed by the special Court is an

acceptabl e view, and does not call for any interference.

18. Wth regard to issues no 6 & 7, we again do not find any
merit in the subm ssions of M. Suri. Admtted position is that
on the date when the contract with regard to the SAIL shares
was entered into, the shares were unlisted. It is also the
admtted position that on that day, the «circular dated
27.6.1969 issued under Section 16 of the Securities Contract
Regul ation Act 1956 was in existence and in force. Relevant
portion of the afore said circular reads as foll ows:

“ S.0 2561 1In exercise of the powers conferred
by sub-section (1) of Securities Contract
(Regul ation) Act 1956 (42 of 1956) the Central
Governnent being of opinion that it is necessary
to prevent undesirable speculation in securities
in the whole of India, hereby declares that no
person in the territory to which the said Act
extends shall save with the permssion of the
Central Governnent enter into any Contract for the
sal e or purchase of securities other that such
Spot delivery contract or
Contract for cash or
Hand del i very or
Speci al Delivery
in any securities as is permssible under the said
act and the rules, bye laws and regulations of a
recogni zed St ock Exchange.”

It is thus clear fromthe circular that after issuance of these

Crcular, transactions into securities by (i) Spot delivery

contract; (ii) Contract for cash; (iii) Hand delivery and (iv)
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Special Delivery are only permtted. The term ‘spot delivery’
is defined in Section 2 (i) of the Act, which reads as under: -
“Spot delivery <contract neans a contract
whi ch provides for :-
(a) actual delivery of securities and the
paynment of a price therefore either on the
sane day as the date of the contract or on
the next day, the actual period taken for the
di spatch of the securities or the remttance
of noney therefore through the post being
excluded from the conputation of the period
aforesaid if the parties to the contract do
not reside in the sane town or locality;
(b)transfer of t he securities by t he
depository from the account of a beneficia
owner when such securities are dealt with by
a depository; ”
A perusal of the aforesaid definition would show that spot
delivery contract is the contract where actual delivery of the
securities and the paynent of price is either on the sane day
or on the next day. Admitted position is that the contract
note issued by the appellant in relation to this transaction

shows that it was not a spot delivery contract.

19. As regards the other types of contracts, the terns,
contract for cash, hand delivery or special delivery are not
defined by the Act. Therefore in terns of the circular dated
27.6.1969 quoted above, if the rules made under the act, bye
laws and regulations of a recognized Stock Exchange permt
contract for cash, hand delivery or special delivery, those

types of transactions would also be permtted by the circul ars.
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The provisions of the bye-laws of Delhi Stock exchange clearly
permts spot delivery transaction, hand delivery transaction
and special delivery transaction. It was noticed by the Speci al
court that
“I't was not even the case of the Plaintiff that
the transaction into SAIL shares in relation to
which contract note has been issued by the
plaintiff was either hand delivery, spot delivery
or special delivery contract.”
It was argued before the Special Court that the transaction was
a cash delivery contract. The Special Court negated such
contention, observing as foll ows:
“Firstly there are no pleadings to that effect.
There is no evidence to that effect and there is
no provision to that effect either in the
Act, rules franed by the Delhi Stock Exchange.
Therefore cash delivery contract unless it is
permtted by the Act, bye laws and regul ations of
the Stock Exchange is prohibited by the
circulars.”
The appellant was aware of the illegality of the
transaction. It is evident fromthe letter dated 27th of July,
1992 witten by the appellant to the respondent No.1l wherein it

Is clearly stated that “technically this was incorrect since

contracts relating to unquoted shares would be outside the

purview of Del hi Stock Exchange rul es, bye-laws and
regulations.” In the face of such an dm ssion, the Special
Court, in our opinion, has correctly concluded, as noticed
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above. I n our opinion the view expressed by the Special Court

does not call for any interference.

20. The contention that the circular did not apply to unlisted
securities was duly considered and rejected by the Speci al
Court. The Special Court thoroughly considered the term
‘securities’ as defined in Section 2(h) of the Act. It reads as
under: -

“2(h) Securities include-

(1) shar es, scri ps, st ocks, bonds,
debent ur es, debent ure st ock or ot her
mar ket abl e securities of a like nature in or of
any incorporated conpany or other body
cor por at e;

(ia) derivative;

(ib) units or any other instrunment issued by

any coll ective i nvest nent schene to the

I nvestors in such schenes.

(i) Gover nment securities;

(itia) such other instrunents as may be decl ared

by the central Governnent to be securities; and

(iii) rights or interests in securities; ”
Perusal of the above quoted definition shows that it does not

make any distinction between |isted securities and unlisted

www.taxgesru.in



securities and therefore it is clear that the Crcular wll
apply to the securities which are not listed on the Stock
Exchange. Admttedly the contract note issued in relation to
this transaction by the appellant does not show that it was a
spot delivery contract, therefore the transaction was clearly
contrary to the circular. Consequently in ternms of the
provi sions of Sub-section(2) of Section 16 the transaction was

illegal and is not capable of being enforced.

21. Wth regard to issues no 1,8 & 9, it was correctly
observed by the Special Court that the Plaintiff i.e.
Appel lant herein is not entitled to nmake any claim either in
relation to the Reliance Industries Shares nor in relation to
contract for SAIL shares. Further as the appellant is not
entitled to claim any anmobunt from the respondent on account of
the aforesaid transactions, there is no question of the

appel l ant being entitled to any interest.

22. On Issue No.10, M.Suri has subnmitted that the Special
Court has illegally allowed the counter claim of respondent
No.1l. It was submitted that the Special Court has cone to a
contrary conclusion even though the fact situation was
identical in the claimput forward by both the parties. W are

unable to accept the subm ssions nmade by the |earned senior
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counsel. Once it is concluded that the appellant is not
entitled to claim any anount from respondent No.1 in relation
to the aforesaid three transactions i.e. contract dated
14.2.1992, contract dated 23.3.1992 for one lakh RIL shares
each and contract dated 27.2.1992 relating to one |akh SAIL
share. It needed to be determ ned as to whether the appellant
in fact needed to conpensate respondent No.1l. In the counter
claim the respondent No.1l clearly stated that the appellant
had agreed to purchase one |akh shares of RIL on 14.2.1992 @
Rs. 154/ - per share, but this contract was cancelled by the
appel l ant on the very sane date. Thereafter, the appellant had
intimated about another contract for purchase of one |akh
shares of RIL on 23.3.1992 @ Rs.375/- per share. Against the
af oresaid contract, the delivery of one |akh shares was nade
by the respondent No.1l to the appellant on 22.4.1992. After
the receipt of a letter dated 15.9.1992 when the Managenent of
respondent No.1 had changed, the appellant started claimng
that the delivery of one |lakh shares on 22.4.1992 had been
adj usted against the cancelled contract dated 14.2.1992. The
respondent No.l1l had based the counter claim on the difference
of price in shares between two periods of contract i.e.
14.2.1992 and 23.3.1992. The difference of anount of
Rs. 2,21,00,000/- was clainmed as the anount due from the

appellant to the respondent No.1l. A perusal of the letter
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dated 27.5.1993, which contains a statenent of account wth
the subject “settlenent of outstanding” clearly shows that the
respondent No.1l is claimng a sum of Rs.2, 56,25, 000/- as
out st andi ng agai nst the appellant from various transactions as
per the details given therein. Against the entry dated
4.3.1992, there is a clear entry with regard to the sale of
one lakh RIL shares @ Rs.375/- per share given a total
consideration of Rs.3,75,00,000/-. The respondent No.l1 had
clearly requested the appellant to settle account by paying
Rs. 2,56, 25,000/- imediately. In the letter dated 14.6.1993,
the appellant offered its coment on the statenent of account
for paynment by respondent No.1l on 27.5.1993. Herein, the
appel lant states that the credit clained by the respondent
No.1 should be Rs.2,21,00,6000/- instead of Rs.2,56,25,000/-.
This bal ance was clainmed by the appellant on the ground that
the credit clained by respondent No.1 of Rs.3,75,00,000/- has
to be reduced by Rs.1,56,00,000/- i.e. the difference in price
of shares of the two contracts dated 14.2.1992 and 23.3.1992.
The appellant also clainmed that a sum of Rs. 2, 95,00, 000/- was
also required to be adjusted in respect of SAIL shares. The
appellant had clained the difference in contract price of
shares of SAIL @ Rs.51/- per share against the official
quotation of the Delhi Stock Exchange @ Rs.110/- per share.

Thus he had clained that respondent No.1l was liable to pay for
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the difference of Rs.59/- per share (Rs.110/-Rs.51/- per share
anounting to Rs.2,95,00,000). It was held by the Special
Court, which finding has been affirnmed by wus, that the
contract with regard to SAIL shares being contrary to |aw was
void ab initio. Therefore, the appellant could not possibly
cl ai m anyt hi ng agai nst the aforesaid SAIL shares on account of
any difference in the contracted rate and the rate when the
same were listed on the Delhi Stock Exchange. Therefore, the
irresistible conclusion was that the appellant was liable to
pay to respondent No.l1l for the RIL Shares @ Rs.375/- per
share, the contract dated 14.2.1992 having been cancell ed.
Thus the Special Court, in our opinion, correctly concluded
that the appellant was liable to pay to the respondent No.1
the anmount of Rs.2,53,75,000/-. In view of the above, we find
no reason to interfere with the findings of the Special Court

on | ssue No. 10 al so.

23. W also do not find any cogent reason to interfere or to
reduce the anount of interest awarded by the Special Court in

the peculiar facts and circunstances of this case.
24. M .Suri had submtted that the entire approach of the

Speci al Court was biased against the appellant sinply because

the sole proprietor of the appellant was duly notified under
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the Special Courts Act. W are of the considered opinion that
the aforesaid submssion has to be nerely stated to be
rejected. The allegations of bias and nmala fide had to be
proved by cogent and clear evidence. In the present case,
apart from the bald subm ssions made by M.Suri, no materi al
was placed on the record to indicate that the judgnment of the
Special Court was coloured, |et alone being affected by any
bias. It seens to have becone a comon practice these days for
the losing party after receiving an unfavourable verdict, to
make allegations of bias against the Presiding Oficer. W
decline to give any credence to such wild and bald subm ssions

wi t hout any factual basis.

25. In view of the above, we find no nerit in this appeal and

t he appeal is dism ssed. No order as to costs.

[ B. Suder shan Reddy]

May 05, 2010. [ Surinder Singh Nijjar]
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