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O R D E R 

 

PER G.E. VEERABHADRAPPA, V.P. : 

 

 This  appeal,  filed by the revenue, arises out of the  order dated 5-11-

2009 of the CIT(Appeals) for A.Y. 2005-06. 

2. The only issue raised in this appeal relates to deletion of addition of 

Rs. 30,46,27,620/- made by the assessing officer on account of discounting 

charges. The assessing officer held such discounting chares in the nature of  

interest and since the assessee has not deducted TDS on payment of such 

interest, the same is not allowable in view of the provisions contained in 

section  40(a)(i) of the Income-tax Act. 
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3. The assessee was getting  sale bills discounted from its Singapore 

associated enterprise for receiving money on the strength of the sale bills. 

Query was raised by the Assessing officer as to why the discounting charges 

in respect of bill discounting transactions with Cargill Financial Services 

Asia Pte. Ltd., Singapore (CFSA); and Cargill TSF Asia Pte. Ltd., Singapore 

(CTSFA), be not disallowed. The assessing officer opined that said 

discounting charges was nothing but interest and was covered by the 

definition of ‘interest’ in section 2(28A) of the I.T. Act. He was of the view 

that the assessee was liable to deduct tax at source u/s 40(a)(i) in respect of 

such payment and since the assessee was found to have made the payment to 

a non-resident without deduction of tax at source, the same was disallowed   

u/s 40(a)(i) of the Act.  

4. The contention of the assessee was that such discounting charges were 

not in the nature of interest, as defined u/s 2(28A) or Double Taxation 

Avoidance Agreement (DTAA). The income is in the nature of business 

profits, which is not taxable in India in the absence of the permanent 

establishment (PE) of buyer of bills of exchange. The learned counsel for the 

assessee further submitted that this view of the assessee has been accepted 

by the Tribunal in assessee’s own case for A.Y. 2004-05 vide order dated 9-
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10-2009 in ITA no. 684/Del/09. a copy of Tribunal’s order has also been 

placed on record.  

5. The learned DR, on the other hand, fairly agreed that the issue is 

covered in favour of the assessee by the aforesaid order of the Tribunal. 

6. We have carefully considered rival contentions. In our view the issue 

is squarely covered by our order in assessee’s own case for A.Y. 2004-05 

(supra). The Tribunal has disposed off the issue as under:  

“8. We have considered the rival submissions. In the instant case, the facts 

lie in a narrow compass inasmuch as that once the goods are exported out 

of India by the assessee company the assessee draw a bill of exchange on 

the buyer and therefore discounts the aforesaid bill of exchange to CFSA. 

Therefore, as a result of discount of the bill of exchange by the assessee 

company, it receives immediately discounted value of the bill of exchange 

i.e. face value less discount to the appellant. The short issue is what is the 

nature of this discount? According to the assessee, the aforesaid discount 

is not in the nature of interest and hence is not disallowable under section 

40(a)(i) o the Act whereas the Assessing Officer has  held that this sum is 

in the nature of interest under section 2(28A) of the Act. Section 2(28A) of 

the Act provides as under:- 

 

“Interest” means interest payable in any manner in respect 

of any moneys borrowed or debt incurred (including a 

deposit, claim or other similar right or obligation) and 

includes any service fee or other charge in respect of the 

moneys borrowed or debt incurred or in respect of any 

credit facility which has not been utilized.” 

 

It will be evident from the above that interest payable in any manner in 

respect of any moneys borrowed or debt incurred and includes any service 

fee or other charges in respect of the moneys borrowed or debt incurred or 

in respect of any credit facility which has not been utilized. It is thus seen 

that interest means either sum payable in respect of any money borrowed 

or debt incurred. In the instant case, it is not a case of debt incurred or 

moneys borrowed. In fact, here is a case where the assessee has merely 

discounted the sale consideration receivable on sale of goods. It is not a 

case where any money has  been borrowed or debt has  been incurred. It is 

also not a case where any service fee or either charge has been paid in 
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respect of money borrowed or debt incurred or in respect of any credit 

facility which has not been utilized. It is not a case where section 2(28A) 

of the Act can be invoked.  

 

9. The word “Interest” is differently defined under Interest Tax Act. 

As per section 2(7) of Interest Tax Act, “interest” means interest on loans 

and advances made in India and includes – (a) commitment chares on 

unutilized portion of any credit sanctioned for being availed of in India’ 

and (b) discount on promissory notes and bills of exchange drawn or made 

in India. Thus where the legislature was conscious of the fact that even the 

discount of bills of exchange is to be included within the definition of 

interest, the same was basically so provided for. However, under the 

scheme of Income-tax Act the word “Interest” defined under section 

2(28A) does not include the discounting charges on discounting of bills of 

exchange. Though the circular no. 65 was rendered in relation to 

deduction of tax under section 194A, in respect of payment to a resident, 

the same will be relevant even for the purpose of considering whether the 

discount should be treated as interest or not. The CBDT has opined that 

where the supplier of goods makes over the usance bill/hundi to his bank 

which discounts the same and credits the net amount to the supplier’s 

account straightaway without waiting for realization of the bill on due 

date, the property in the usance bill/hundi passes on to the bank and the 

eventual collection on due date is a receipt by the bank on its own behalf 

and not on behalf of the supplier. For such cases of immediate discounting 

the net payment made by the bank to the supplier is in the nature of a price 

paid for the bill. Such payment cannot technically be held as including any 

interest and therefore, no tax need be deducted at source from such 

payment by the bank. The decision relied by the Assessing Officer in the 

case of Vijay Ship Breaking Corp. (supra) has been reversed by the 

Hon’ble Supreme Court as reported in the case of Vijay Ship Breaking 

Corporation vs. CIT 219 CTR 639. The Hon’ble Supreme court held that 

usance interest payable outside India by an undertaking engaged in the 

business of ship breaking is exempt from payment of Income-tax by virtue 

of Explanation 2 added to section 10(150(iv)(c) with retrospective effect 

from 1.4.1962 and hence the assessee was not liable to deduct tax at 

source under section 195 of the Act. The discounting charges are not in the 

nature of interest paid by the assessee. Rather after deducting discount the 

assessee received net amount of the bill of exchange accepted by the 

purchaser. CFSA not having any permanent establishment in India, is not 

liable to tax in respect of such discount earned by it and hence the assessee 

is not under obligation to deduct tax at source under section 195 of the 

Act. Accordingly, the same amount cannot be disallowed by invoking 

section 40(a)(i) of the Act.”  
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6.1.  The issue in dispute is thus covered by the aforesaid  view of 

the Tribunal in assessee’s own case for A.Y. 2004-05. The CIT(A) has just 

followed this order, which is biding upon him. Thus, we find no reason to 

interfere in the order of CIT(A). 

7. In the result, revenue’s appeal is dismissed.  

Order pronounced in open on 9-4-2010. 

Sd/-      Sd/- 

(RAJPAL YADAV )                ( G.E. VEERABHADRAPPA  ) 

JUDICIAL  MEMBER         VICE PRESIDENT  

Dated: 9
th

 April   2010. 

MP 
Copy to :  

1. Assessee 

2. AO 

3. CIT 

4. CIT(A) 

5. DR 
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