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JUDGVENT _
HLl Dattu,J.
1) Leave granted in all the special |eave petitions.
2) These si x appeal s have been heard together. They

arise out of simlar facts and the question of |aw

arising therefromis the sane.

3) The facts in the lead case are : This is an appea
agai nst the judgnment of the H gh Court of Guwahati

in a appeal under Section 260A of the Inconme Tax
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Act, 1961, hereinafter referred to as "the Act’

and the point that is raised for our determ nation
I's, whether issue of notice under Section 143(2)
of the Act wthin the prescribed tine for the
pur pose of bl ock assessnent under Chapter Xl V-B of
the Act is mandatory for assessing undisclosed
income detected during search conducted under
Section 132 of the Act. Wile, according to the
departnent, issue of a notice under Section 143(2)
is not essential requirenent in block assessnent
under Chapter XIV-B of the Act. According to the
assessee, service of notice on the assessee under
Section 143(2) of the Act within the prescribed
period of tine is a pre-requisite for framng the
bl ock assessnent under Chapter X V-B of the Act.
The Appellate Tribunal held, while affirmng the
decision of the CT(A) that non-issue of notice
under  Section 143(2) is only a procedural
irregularity and the same is curable. In the
appeal filed by the assessee before the Guwahat

H gh Court, the following two questions of |aw
were raised for consideration and decision of the

H gh Court, they were : -
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“(1) Whether on the facts and in
circunstances of the case the issuance
of notice u/s 143(3) of the Inconme Tax
Act, 1961 within the prescribed tine
limt for the purpose of nmaking the
assessment under Section 143(3) of the

| ncone Tax Act, 1961 is nmandatory? And

(2)Whether, on the facts and in the
circunstances of the case and in view
of the wundisputed findings arrived at
by the Comm ssioner of Incone Tax
(Appeal s), the additions nade u/s 68 of
the Inconme Tax Act, 1961 should be

del eted or set aside.”

The Hi gh Court, disagreeing with the Tribunal,
hel d, that the provisions of Section 142 and sub-
sections (2) and (3) of Section 143 wll have
mandatory application in a case where the
assessing officer in repudiation of return filed
in response to a notice issued under Section 158
BC(a) proceeds to nmke an inquiry. Accordingly,
the H gh Court answered the question of |aw franed
in affirmative and in favour of the appellant and
agai nst the revenue. The revenue thereafter

applied to this Court for special |eave under
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Article 136, and the sane was granted, and hence

thi s appeal .

The |earned counsel Sri Shekhar for the revenue
submtted, that, Chapter XIV B of the Act provides
a special procedure for search cases and is a
conplete code in itself dealing with both the
substantive as well as procedural aspects of
search cases and, t her ef or e, there is a
distinction between the procedure for regular
assessnent under Chapter XV and the procedure of
Bl ock assessnent under Chapter XIV B. Therefore

It is submtted for the purpose of bl ock
assessnents the assessing authority need not
follow the procedure prescribed under Chapter XV
whi ch includes issuance of notice under Section
143(2). The |earned counsel has further contended
that in a proceeding under Section 158 BC, there
Is no requirenent of a notice to be issued under
Section 143(2), since issuance of notice for the
pur pose  of Secti on 158 BC is separately
prescri bed. It is further submtted that Bl ock
assessnent is in addition to regular assessnent,

and what is included in regular assessnent, cannot

be assessed again in the course of a Block
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assessnment and simlarly, what is assessed in
Bl ock assessnent, cannot be the subject matter of
regul ar assessnent. It is further submtted that
Section 143(2) of the Act is in tw parts. The
first part deals with jurisdiction and the second
with the procedure. The proviso to Section 143(2)
puts an enbargo on the assessing officer to
exercise jurisdiction after the expiry of 12
nonths from the end of the nmonth in which the
return was filed by the assessee. It is the
di scretion of the assessing officer to accept the
return as it is or to proceed further with the
assessnment of income, once the assessing officer
decides to proceed, he has to issue notice under
Section 143(2) within the prescribed tinme limt to
make the assessee aware that his return has been
sel ected for scrutiny assessnent. In distinction
to this procedure, wunder the special procedure
prescribed in Chapter XV B, there 1is no
discretion left with the assessing officer. It
Is further contended that the source and origin of
a Block assessnment is the search which has been
conduct ed under Section 132 of the Act. Once the

search has been carried out, the assessing officer
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is left with no discretion but to proceed with the
Bl ock assessnent. It is also submtted that in
search cases the material is already found and is
in the know edge of the assessing officer. Thi s
Is distinct and different fromthe situation of an
ordi nary assessnent, where, the assessing officer
does not have any nmaterial other than the return
filed by the assessee. Therefore, the requirenent
of notice under Section 143(2) is essential for
production of material by the assessee. This is
SO0 because in regular assessnents the assessing
officer in the first instance has no nmaterial
avai lable to him except the return filed by the
assessee. It is further submtted that the
conmputation of undisclosed incone of the Block
period has to be done in accordance with the
provi sions of Section 158 BB and on the basis of
evi dence found as a result of search or
requisition of books  of account, or other
docunents and such other materials or information
as are available with the assessing officer and
relatable to such evidence and, t her ef ore,
I ssuance of notice under Section 143(2) is not

required for Block assessnent proceedings. It is



6)

www.taxguru.in

further submitted that the provisions of Section
143(2) and other provisions nmentioned in Section
158 BC(b) are to be applied only to the extent
possi bl e, since the provisions incorporated in the
Chapter XIV B constitute a special Code to assess
t he undi scl osed incone in search cases, they would
override the provisions of Chapter XV being the
procedure for normal assessnents. In support of
this contention, reference is nmade to the decision
of this Court in the case of Dr. Pratap Singh vs.
Director of Enforcenent, [1985] 155 ILR 166 (SO

Lastly, it is submtted, that, since both the
schenmes under Chapter XIV for a regul ar assessnent
and under Chapter XIV B for Block assessnents are
different that while no assessment under Section
143(3) could be conpleted w thout the issuance of
notice under Section 143(2), the sanme restriction
would not be applicable in the case of Block

assessnent.

Per contra, the contention on behalf of the
assessee(s) is that, for the purpose of Block
assessnent under Section 158 BC, the provisions of
Section 142 and Sub-sections (2) and (3) of

Section 143 are applicable and, therefore, no



www.taxguru.in

Bl ock assessnents could be made w thout issuing
notice under Section 143(2) of the Act. It is
further contended that notice under Section 143(2)
coul d have been dispensed with by the assessing
officer if he proceeds to determ ne the inconme on
the basis of the return wthout going for
scrutiny. Referring to the provisions in clause
(v) of the Second Proviso to Section 158 BC, it is
submtted by the |earned counsel that the words
“so far as nmay be” does not give any discretion to
the assessing officer to dispense wth the
requi renent of such a notice under Section 143(2),
when he proceeds to nmke an enquiry within the
scope and anbit of Section 143(2). It is further
contended that after a notice under Section 158 BC
is issued, the assessee is required to file a
return within a stipulated period. Once the
return is filed, it is open to the assessing
officer to accept the same or to require further
I nvestigation. If he accepts the return of
undi scl osed incone as it is, then, there would be
no necessity of issuing any notice under Section
143(2) of the Act. However, if the assessing

officer is not satisfied with the return so fil ed,
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then he is required to issue further notice under
Section 143(2) before an assessnent order is

passed under Chapter XIV-B of the Act.

The only guestion t hat arises for our
consideration in this batch of appeals is, whether
service of notice on the assessee under Section
143(2) within the prescribed period of tine is a
pre-requisite for framng the block assessnent

under Chapter XIV-B of the Income Tax Act, 19617

Chapter XVI-B prescribes the special procedure for

maki ng the assessnment of search cases.

Section 158 B defines *“undisclosed incone”, and
“bl ock period” which are the two basic factors for

fram ng the bl ock assessnents.

Section 158 BA is an enabling section, enpowering
the assessing officer, to assess *“undisclosed
income” as a result of search initiated or
requi sition nmde after June 30, 1995, in
accordance with the provisions of this Chapter and
tax the same at the fixed rate specified in
Section 113. Section 158 BB provides the

met hodol ogy for conputation of undisclosed incone
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of the block period. Section 158 BC prescribes the
procedure for nmaking the Block assessnent of the
searched person. Section 158 BD enabl es assessnent
of any person, other than the searched person.
Section 158 BE sets the tine |[imts for conpletion
of the Block assessnents. Section 158 BF provides
for immunity fromlevy of interest under Sections
234A, 234B and 234C and penalties under Section
271(1)(Q, 271A and 271B. Section 158 BFA
provi des for levy of interest and penalty in cases
of search on or after January 1, 1997. Section
158 BG specifies the authorities conpetent to make
the bl ock assessnent. Section 158 BH provides for
application of all the other provisions of this
Act, except those as provided in Chapter Xl V-B.
Section 158 Bl provides for abolition of the

schene in cases of search after 31.5.2003.

The schenme of Bl ock assessnent has been expl ai ned
by Central Board of Direct Taxes in paragraph 39.3
of Circular No.717 dated 14th August, 1995 ([1995]
215 ITR 70). W may only notice clause (e) of the
circular which provides for the procedure for

maki ng Bl ock assessnent. Ontting what is not

10
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necessary for the purpose of this case, clause (e)

is extracted and it reads as under :-

“(e) Procedure for maki ng bl ock
assessnent: (i) The Assessing Oficer
shall serve a notice on such person

requiring him to furnish wthin such

time, not being less than 15 days, as

may be specified in the notice, a return

in the prescribed form and verified in

t he sane manner as a return under clause

(i) of sub-section(1l) of section 142

setting forth his total inconme including

undi scl osed incone for the bl ock period.

The officer shall proceed to determ ne

t he undisclosed income of the block

period and the provisions of section

142, sub-sections (2) and (3) of section

143 and section 144 shall apply

accordingly.”
Chapter Xl V-B provides for an assessnment of the
undi scl osed i ncone unearthed as a result of search
wi thout affecting the regular assessnment nade or
to be nmade. Search is the sine qua non for the
Bl ock assessnent. The special provisions are
devised to operate in the distinct field of
undi scl osed incone and are clearly in addition to
the regular assessnments covering the previous
years falling in the block period. The speci al
procedure of Chapter XIV-B is intended to provide
a node of assessnent of undisclosed inconme, which

has been detected as a result of search. It is

not intended to be substitute for regul ar

11
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assessnent . Its scope and anbit is limted in
that sense to materials unearthed during search.
It is in addition to the regular assessnent
al ready done or to be done. The assessnent for
the bl ock period can only be done on the basis of
evidence found as a result of search or
requi sition of books of accounts or docunents and
such other materials or information as are
avai l able with the assessing officer. Therefore,
the incone assessable in Block assessnment under
Chapter XIV-B is the income not disclosed but
found and determned as the result of search under
Section 132 or requisition under Section 132A of

t he Act.

Section 158 BC stipulates that the Chapter would
have application where search has been effected
under Section 132 or on requisition of books of
accounts, other docunents or assets under Section
132A. By nmaking the notice issued under this
Section mandatory, it nmkes such notice the very
foundation for jurisdiction. Such notice under
the Section is required to be served on the person
who is found to be having undiscl osed i ncone. The

Section itself prescribes the tinme limt of 15

12
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days for conpliance. |In respect of searches on or
after 1.1.1997, the tine |limt nay be given up to
45 days instead of 15 days for conpliance. Such
notice is prescribed under Rule 12(1A) which in

turn prescribes Form 2B for bl ock return.

Section 158 BC(b) is a procedural provision for
making a regular assessnent applicable to Block
assessment as well. Section 158 BC(c) would
require the assessing officer to conpute the
income as well as tax on conpletion of the
proceedings to be made. Section 158 BC(d) would
authorise the assessing officer to apply the
assets seized in the sane manner as are applied

under Section 132B.

W may now revert back to Section 158 BC(b) which
is the mterial provision which requires our
consi deration. Section 158 BC(b) provides for
enqui ry and assessnent. The said provision reads
“that the assessing officer shall proceed to
determ ne the wundisclosed incone of the Block
period in the manner laid down in Section 158 BB
and the provisions of Section 142, sub-section (2)

and (3) of Section 143, Section 144 and Section

13
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145 shall, so far as nay be, apply.” An analysis
of this sub section indicates that, after the
return is filed, this clause enables the assessing
officer to conplete the assessnment by follow ng
the procedure |ike issue of notice under Sections
143(2)/ 142 and conplete the assessnment under
Section 143(3). This Section does not provide for
accepting the return as provided under Section
143(i)(a). The assessing officer has to conplete
t he assessnment under Section 143(3) only. |In case
of default in not filing the return or not
conpl yi ng W th t he notice under Sections
143(2)/ 142, the assessing officer is authorized to
conplete the assessnent ex-parte under Section
144. dause (b) of Section 158 BC by referring to
Section 143(2) and (3) would appear to inply that
the provisions of Section 143(1) are excluded.
But Section 143(2) itself becones necessary only
where it beconmes necessary to check the return, so
t hat where Dbl ock return conforns to the
undi scl osed inconme inferred by the authorities,
there is no reason, why the authorities should
I ssue notice under Section 143(2). However, if

an assessnment is to be conpleted under Section

14
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143(3) read with Section 158-BC, notice under
Section 143(2) should be issued within one year
fromthe date of filing of block return. Qm ssion
on the part of the assessing authority to issue
noti ce under Section 143(2) cannot be a procedural
irregularity and the sanme is not curable and,
therefore, the requirenment of notice under Section
143(2) cannot be dispensed wth. The ot her
I mportant feature that requires to be noticed is
that the Section 158 BC(b) specifically refers to
sonme of the provisions of the Act which requires
to be followed by the assessing officer while
conpleting the block assessnments under Chapter
XIV-B of the Act. This legislation is by
I ncor por ati on. This Section even speaks of sub-
sections which are to be foll owed by the assessing
officer. Had the intention of the |egislature was
to exclude the provisions of Chapter XV of the
Act, the legislature would have or could have
I ndi cated that also. A reading of the provision
would clearly indicate, in our opinion, if the
assessing officer, if for any reason, repudiates
the return filed by the assessee in response to

notice wunder Section 158 BC(a), the assessing

15
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officer nmust necessarily issue notice under
Section 143(2) of +the Act wthin the tine
prescribed in the proviso to Section 143(2) of the
Act . Where the legislature intended to exclude
certain provisions from the anbit of Section 158
BC(b) it has done so specifically. Thus, when
Secti on 158 BC( b) specifically refers to
applicability of the proviso thereto cannot be
exclude. W may also notice here itself that the
clarification given by CBDT in its circular No.717
dated 14th August, 1995, has a binding effect on
the departnent, but not on the Court. Thi s
circular clarifies the requirenent of Jlaw in
respect of service of notice under sub-section (2)
of Section 143 of the Act. Accordingly, we
concl ude even for the purpose of Chapter Xl V-B of
the Act, for the determnation of undisclosed
income for a block period under the provisions of
Section 158 BC, the provisions of Section 142 and
sub-sections (2) and (3) of Section 143 are
appl i cabl e and no assessnent coul d be nade w t hout
i ssuing notice under Section 143(2) of the Act.
However, it is contended by Sri Shekhar, | earned

counsel for the departnent that in view of the

16
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expression “So far as nmy be” in Section 153
BC(b), the issue of notice is not mandatory but
optional and are to be applied to the extent
practicabl e. In support of that contention, the
| earned counsel has relied on the observation nade
by this Court in Dr. Pratap Singh’s case [1985]
155 ITR 166(SC). In this case, the Court has
observed that Section 37(2) provides that “the
provi sions of the Code relating to searches, shal

so far as my be, apply to searches directed
under Section 37(2). Reading the two sections
together it nerely nmeans that the nethodol ogy
prescribed for carrying out the search provided in
Section 165 has to be generally followed. The
expression “so far as may be” has always been
construed to nean that those provisions may be
generally followed to the extent possible. The
| earned counsel for the respondent has brought to
our notice the observations nmade by this Court in
the case of Maganlal Vs. Jaiswal Industries,
Neemach and O's., [(1989) 4 SCC 344], wherein this
Court while dealing with the scope and inport of
the expression “as far as practicable” has stated

“without anything nmore the expression "as far as

17
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possible’ will nmean that the manner provided in
the code for attachnent or sale of property in
execution of a decree shall be applicable in its
entirety except such provision therein which may

not be practicable to be applied.”

The case of the revenue is that the expression "so
far as may be apply’ indicates that it is not
expected to follow the provisions of Section 142,
sub-sections 2 and 3 of Section 143 strictly for
t he purpose of Bl ock assessnents. W do not agree
with the submissions of the |earned counsel for
the revenue, since we do not see any reason to
restrict the scope and neaning of the expression
"so far as may be apply’. In our view, where the
assessing officer in repudiation of the return
filed under Section 158 BC(a) proceeds to make an
enquiry, he has necessarily to follow the
provi sions of Section 142, sub-sections (2) and

(3) of Section 143.

Section 158 BH provides for application of the
other provisions of the Act. It reads : “Save as
otherwi se provided in this Chapter, all the other

provisions of this Act shall apply to assessnent

18



18)

19)

New Del hi,

www.taxguru.in

made under this Chapter.” This is an enabling
provi sion, which makes all the provisions of the
Act, save as otherw se provided, applicable for
proceedi ngs for block assessnment. The provisions
which are specifically included are those which
are available in Chapter XIV-B of the Act, which
i ncludes Section 142 and sub-sections (2) and (3)

of Section 143.

On a consideration of the provisions of Chapter
XIV-B of the Act, we are in agreenent with the
reasoni ng and the conclusion reached by the High

Court.

The result is that the appeals fail and are

dism ssed. No order as to costs.

[ H L. DATTU ]

February 2, 2010
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