
IN THE INCOME TAX APPELLATE TRIBUNAL 

(DELHI  `B’ BENCH’ :  NEW DELHI) 

BEFORE SHRI  U.B.S. BEDI, JUDICIAL MEMBER AND 

 SHRI T.S. KAPOOR, ACCOUNTANT MEMBER 

 

 

ITA No.87/Del./2008 

(Assessment Year : 2004-05) 

 

M/s Cheminvest Ltd.,   Vs.  ITO, Ward 3(3), 

Max House, 1 Dr. Jha Marg,    New Delhi. 

Okhla, Phase-III, 

New Delhi – 110 020. 

(PAN/GIR No.N.A.) 

      And 

 

    ITA No.4788/Del./2007 

    (Assessment Year : 2004-05) 

 

ACIT, Circle 3(1),    Vs.  M/s Cheminvest Ltd., 

New Delhi.       New Delhi.   

  

(Appellant)       (Respondent) 

 

Assessee by : Shri Ajay Vohra/Gaurav Jain, AR 

Revenue by : Shri Deepak Sehgal,  Sr.DR 

 

   ORDER 

 

PER U.B.S. BEDI, JM 

 
 These cross appeals, one by the assessee and other by the department is directed 

against the order passed by the CIT(A)- VI, New Delhi dated 27.09.2007, relevant to 

assessment year 2004-05 for both these appeals.  The issue relates to the disallowance u/s 

14A of the I.T. Act, 1961 and in the appeal of the assessee, following additional ground 

was raised as under which  stood remitted on 10.12.2009: 

“That on facts and  circumstances of the case, the appellant should have been held 

entitled to set off of carried forward business losses against the assessed income 

for the year under consideration.” 
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2. Facts indicate that the appeal was filed against order dated 28.12.2006 passed u/s 

143(3) of the I.T. Act, 1961.  There was only one issue in this case i.e. against 

disallowance of interest amounting to Rs.97,87,517/- by invoking the provisions of 

section 14A of the I.T. Act.  The Assessing Officer observed that the assessee had 

invested Rs.17,36,89,230/- in purchase of shares earmarked as other than trade – long 

term investment.  The assessee borrowed funds of Rs.8,51,65,000/- and paid interest of 

Rs.1,21,02,367/- thereon.  The Assessing Officer, further observed that out of such 

unsecured loan, a sum of Rs.6,88,70,000/- was invested in shares which was shown as 

investment for the purpose of long term capital gain.  Thus, on pro rata basis, the 

Assessing Officer ascertained the interest amounting to Rs.97,87,570/- out of total 

interest of Rs.1,21,03,367/- being attributable to the earning of exempt income and 

disallowed the same u/s 14A of the I.T. Act, 1961.  In support of the contention, the 

Assessing Officer relied on the following case laws: 

(A) K.V. Trading Co. Ltd. (formerly known as Kangra Valley 

Investment & Finance Co. Ltd.) vs. DCIT in I.T.A. 

No.924(Kol.)2003 for assessment year 1998-99. 

 

(B) Twenty First Securities Ltd. vs. DCIT, ITA No.1126(Kol.) of 

2003, ITAT, Kolkata ‘C’ Bench. 

3. Assessee took up the matter in appeal.  The arguments made by the Ld.AR of the 

assessee were summarized by CIT(A) as under: 

(i) That the appellant did not receive any dividend during the year.  Hence, 

there was no exempt income and the apportionment of interest amounting 

to Rs.97,87,570/- towards exempt income was not justified. 

 

(ii) That the investment in shares out of borrowed funds was not made for the 

purposes of earning of dividend income but the appellant primary motive 

was to earn the appreciation by way of capital gain. 

 

(iii) That the appellant had earned dividend income in assessment year 2002-

03 which was claimed as exempt.  Accordingly, the Assessing Officer 

disallowed the interest and other administrative expenses by applying the 

provision of section 14A against which the appeal is pending before the 

ITAT.  In the light of these facts, learned AR argued that the disallowance 

u/s 14A in this year is not justified and the same is liable to be deleted. 
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(iv) That the appellant had earned interest income to the extent of Rs.100.78 

lakhs against the loan and advances while the interest was paid to the 

extent of Rs.121.03 lakhs.  Thus, the net interest expenditure was debited 

to the expenditure of Rsd.20.25 lakhs.  Accordingly, the learned AR 

emphasized that if at all the proportionate interest is found to be 

disallowable, the proportionate interest to be disallowed against the net 

interest of Rs.20.25 lakhs debited to the P&L Account.” 

 

4. CIT(A) considering the plea of the assessee has concluded to hold to decide the 

issue as per para.4 of his order: 

“In the light of finding given by Kolkata, ITAT in Devendra Prasad Jajodia  

quoted above and supported by different orders of ITATs, as cited above, I hold 

that the Assessing Officer was justified to disallow the proportionate interest 

pertaining to investment for earning of dividend (exempt income), though exempt 

income was not earned during the year.  However, I agree with the alternative 

argument of learned AR that the net interest amount debited to P&L Account is 

required to be apportioned and not the gross interest expenditure.  Thus, the 

Assessing Officer is directed to work out the disallowable interest on pro rata 

basis against the net interest income debited to the P&L A/c.  With these 

observations, ground No.2 is general in nature, which require no specific 

comments.” 

 

5. At the very outset, Ld.Counsel for the assessee submitted that in relation to 

invocation of section 14A of the I.T. Act, 1961, the matter requires to go back to the file 

of the Assessing Officer for deciding it in the light of Maxopp Investment Ltd. vs. CIT, 

New Delhi (203 Taxmann 364).  Therefore, orders of authorities below should be set 

aside and the matter be restored back on the file of the Assessing Officer with the 

direction to follow the decision of Maxopp Investment Ltd., cited supra to decide the 

issue afresh. 

6. Ld.DR could not controvert this factual aspect of the matter and rather submitted 

that the matter can be restored back on the file of the Assessing Officer for re-

consideration of the issue afresh.   

7. After having heard both the sides and considering the material on record, we find 

that issue in relation to disallowance under section 14A of the I.T. Act, 1961, the 

jurisdictional High Court in the case of Maxopp Investment Ltd.(supra) has observed 

as under: 
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“Section 14A of the  Income Tax Act, 1961, read with Rule 8D of the Income 

Tax Rules, 1962 – Expenditure incurred in relation to income not includible in 

total income – Whether in terms of  section 14A(2) condition precedent for 

Assessing Officer  to determine amount of expenditure incurred in relation to 

exempt income is that he must record his dissatisfaction with correctness of 

claim of expenditure made by assessee or with correctness of claim  made by 

assessee no expenditure has been incurred.   Held, yes – Whether therefore, 

determination of amount of expenditure in relation to exempt income under  

rule 8D would  only come into play when Assessing Officer  rejects claim of  

assessee in this regard – Held, yes – Whether rule 8D, which was introduced by 

virtue  of Notification No. 45/2008, dated 24.3.2008, is prospective in operation 

and cannot be regarded as being retrospective – Held, yes – Whether though 

sub-sections(2) and (3) of section 14A were introduced with prospective effect 

form assessment year 2007-08 onwards, they would be workable only with effect 

from date of introduction of rule 8D which gave content to expression ‘such 

method as may be prescribed’ appearing in  section 14A(2) – Held, yes – 

Whether, however, fact that sub-sections (2)  and (3) of section 14A  and rule 

8D would operate  prospectively (and, not retrospectively) does not mean that 

prior to that period Assessing Officer  is not to satisfy himself with correctness 

of claim of assessee with regard to such expenditure – Held, yes – Whether even 

for per-rule  8D period, whenever issue of section 14A arises before an 

Assessing Officer, he has, first of all, to ascertain correctness of claim of 

assessee in respect of expenditure incurred in relation to income which does not 

form part of total income under Act and if he is satisfied on an objective 

analysis and for cogent reason that amount of such  expenditure as claimed by 

assessee is not correct, he required to determine amount of such expenditure on 

basis of a reasonable and acceptable method of apportionment -  Held, yes 

(Partly in favor of revenue).” 
 

8. Therefore, following the said decision, we set aside the order of the authorities 

below and restore the matter back on the file of the Assessing Officer for reconsideration 

of the issue afresh after giving due opportunity to the assessee.  We hold and direct 

accordingly.   

9. As a result, both the  appeals get allowed for statistical purposes. 

 

 Order pronounced in open court on 04.01.2013. 

 

 

  Sd/-        Sd/- 

(T.S. KAPOOR)      (U.B.S. BEDI) 

ACCOUNTANT MEMBER    JUDICIAL MEMBER  

 

Dated: Jan.  04, 2013. 
*SKB* 
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Copy forwarded to:- 
1. The Appellant 
2. The Respondent  
3. The CIT (concerned) 
4. The CIT(A)-VI, New Delhi. 
5. The DR, ITAT, Loknayak Bhawan, Khan Market, New Delhi. 

 
 

AR/ITAT 
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