IN THE HIGH COURT OF KARNATAKA
AT BANGALORE

Dated this the 30™ day of September, 2009
PRESENT

THE HON'BLE MR JUSTICE D V SHYLENDRA KUMAR
AND |
THE HON'BLE MR JUSTICE ARAVIND KUMAR

Income Tax Appeal No. 320 of 2004,
Income Tax Appeal No. 597 of 2064
C/w
Income Tax Appeal No. 325 of 2061
And
Income Tux Appeal No. 2971 of 2005

In ITA No. 320 of 2004

Between:

1.

THE COMMISSIONER OF INCOME TAX
C.R. BUILDING,

QUEENS RGAD,

BANCAILORE,

THE DEPUTY COMMISSIONER
OF INCOME TAX,

CIRCLE-11(3),

C.R. BUILDING,

QUEENS RCAD,

BANGALORE, ... APPELLANTS

[By Sri M.V. Seshachala, Adv.]

And:

M/S. BRINDAVAN BEVERAGES LTD.,
NO. 214/38, 71 CROSS,



CUNNINGHAM ROAD,
VASANTHNAGAR,
BANGALORE - 52, RESPONDENT

[By Sri. A. Shankar, Adv.]

THIS APPEAL 1S FILED UNDER SECTION 260A OF THE
INCOME TAX ACT, 1961, PRAYING TO SET ASIDE T{HE O DER
DATED 08.01.2004 PASSED IN ITA NO. 1577/BANG/2002 FOR
THE ASSESSMENT YEAR 1999-2000 AND ETC.,

In ITA No. 597 of 2004

Between:

BRINDAVAN BEVERAGES LIMITED,

REP. BY ITS MANAGING DIRECTOR,

S.N. LADHANI,

214/33, 7™H CROSS,

CUNNINGHAM ROAT,

VASANTANAGAR,

BANGALORE - 52. APPELLANT

[By Srt A. Shankar, Adv.]
And:

THE DEPUTY COMMISSIONER

OF INCOMZ TAX,

CIRCLE-11(1),

NRUPATUNGA RQAT3,

BANGALORE. e RESPONDENT

iBy Sri. M.V. Seshachala, Adv.]

THIS APPEAL IS FILED UNDER SECTION 260A OF THE
INCOME TAX ACT. 1961, PRAYING TO SET ASIDE ORDER DATED
28.06.2004 PASSED IN ITA NO. 1577/BANG/2002 FOR THE
ASSESSMENT YEAR 1999-2000 AND ETC.,




In ITA No. 325 of 2004

Between:

BRINDAVAN BEVERAGES LIMITED,

214/33, 71 CROSS,

CUNNINGHAM ROAD,

VASANTANAGAR,

BANGALORE - 52. APPELLANT

[By Sri A. Shankar, Adv.|
And:
THE DEPUTY COMMISSIONER
OF INCOME TAX,
CIRCLE-11(1), NRUPATUNGA ROAD,
BANGALORE. i RESPONDENT
1By Sri. M. V. Seshiachala, Adv j

THIS APPEAL 1S FILZD UNDER SECTION 260A OF THE

INCOME TAX ACT, 1961, PRAYING TO SET ASIDE ORDER DATED

08.01.2004 PASSED IN iTA NO. 1577/BANG/2002 FOR THE
ASSESSMENT YEAR 1999-2000 AND ETC.,

In ITA Nec. 2971 of 2005

Between:

1. THE CCMMISSIONER OF INCOME TAX
C.R. BUILDINS,
QUEENS KOAD,
BANGALGRE.

2. THE JOINT COMMISSIONER
OF INCOME TAX,
SPECIAL RANGE-1, C.R. BUILDING,
QUEENS ROAD, BANGALORE APPELLANTS

[By Sri M.V. Seshachala, Adv.]



And:

HAWLETT PACKARD INDIA SOFTWARE

OPERATION LTD.,

NO.29, CUNNINGHAM ROAD,

BANGALORE - 52. ESPONDENT

[By Sri. G. Sarangan, Sr. Counsel for
Miss Vani. H., Adv.]

THIS APPEAL IS FILED UNDER SECTIOMN 260A CF THE
INCOME TAX ACT, 1961, PRAYING TO SET ASIDE CRDER DATED
31.03.2005 PASSED IN ITA NQ. 863/BANC /2002 AND EfC.,

THESE APPEALS, HAVING BECN HEARD AND RESERVED
FOR JUDGMENT ON  23-7-2009, COMING ON FOR
PRONOUNCEMENT OCF JUDGMENT THIS DAY, SHYLENDRA
KUMAR J., DELIVERED THE FOLLGWING:

JUDGMENT

RE: ITA 2971 OF 2005

This is an appeal oi the revenue under section 260-
A of the Income Tax Act, 1961 [for short ‘the Act’] directed
against tire order dated 31.03.2005 passed by the Income
Tax Appellate Tribunal, Bangalore in ITA
No.863/Bang/2002 on the premise that the following two
substantial questions of law which arises out of the order

of the Tribunal has been wrongly decided by the Tribunal.




2.

5

“Whether the Tribunal was correct in
holding that interest under section 234B of the
Act cannot be levied against the assessee as
the computation of income has been made
under Section 115JA of the Act.

Whether the Tribunal was correct i
taking into consideration irrelevant
circumstances like ‘bonafides of the assessec’,
‘whether the default was  committed
deliberately’, in failing to pay adovance tax
under Section 208 of the Act when Section
234B interest is levied automnatically as there is
no discretion.”

The assessee is a company, assessment year is

1997-98 and the only dispuie between the assessee and

the revenue is the levy of interest under sections 234B

and 234C of the Act on the premise that the levy of

interest under these two provisions was not justified in

the case of the assessee for the assessment year in

question as the tax liability of the assessee for the

assessment yecar in question had been artificially boosted

in view of tixe special deeming provisions of section 115JA

of the Act; that even as per the assessee’s return filed for

the assessment year in question the actual tax liability on

3
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normal computation was only Rs.39,955/-, but in the
wake of the provisions of sub-section [1] of section 115JA
of the Act, this tax liability got itself converted tn
Rs.87,44,357.45/- and this liability in terms of the
provisions of section 115JA of the Act is directly linked to
the ascertainment of book profits of the assessee. more so
in terms of the computation provided under section
115JA[1] of the Act and when that was possible only at
the end of the accounting period, the assessee was not
even aware of this Hability in terms of section 1 15JA[1] of
the Act till the closing of the accounts for the yvear and
that there cannot be any requirement in law for either
payment of advarice tax installments or even on filing of
the return as the liability for payment of tax in terms of
section 115JA[1] of the Act would arise only after the
passing of the assessment order by the assessing officer
and after the expiry of the period for payment of tax as
assessed by the assessing officer and therefore when

therc was no possibility of the assessee being called upon
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to pay advance tax as contemplated under section 208 of
the Act, the question of levy of interest either under
section 234B or under section 234C of the Act also did
not arise as the levy of interest under these two
provisions of law is only on the failure of the assessee to
conform to the requirements of sections 2Q8 and 210 of
the Act and as in the case of the assessee there being no
requirement under sections 208 and 210 of the Act the
liability for interest under sections 234B and 234C of the
Act also is not attracted and therefors any levy of interest

is illegal and notl warranted.

3. In the case of the assessee in this appeal, though
the assessee itself has conceded the liability for payment
of advance tax and for short payment of installments of
advance tax or balance tax liability to be paid along with
the return and on the basis of self assessment in terms of
section 210 of the Act and had actually calculated
interest in terms of sections 234B and 234C of the Act on

surcharge payments for the delayed period even in terms



of its own return, but the assessce has. nevertheless,
made this an issue before the first appellate authority as
the assessing officer had determined the tax lability of
the assessee on the computation of income under section
115JA[ 1] of the Act to be an amount higher than what the
assessee itsell had declared and had consequently called
upon the assessce not only to pay the balance tax amount
but also had levied interest under sections 2348 and
234C of the Act in respect of the difference and therefore
the assessce contrary to its own understanding had filed
an appeal belore fhe appellate authority and had made
the question of justilication ror levy ol interest under

sections 234B and 234C of the Act as ground and issue

before the appellate authority.

4. The dirst appellate authority allowed the appeal on
this aspect of the matter purporting to follow the decision
of this court in the case of ‘KWALITY BISCUITS LIMITED
vs. COMMISSIONER OF INCOME TAX' [243 ITR 519]

and with the Income Tax Appellate Tribunal having

£ : .
g/
o
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dismissed the appeal of the revenue being of the view that
the decision of this court in KWALITY BISCUITS’ case
[supra] covered the issue, the revenue is in appeal as
against the order of the Appellate Tribunal only on tiis

question.

5. In this appeal, Sri. G Sarangan, learned senior
counsel has appeared ior the assessee while Sri.
Seshachala, learned standing counsel has appeared for

the appellant - revenue.

6. The very question arises even in another appeal ITA
No0.320 of 2004 filed by the revenue though the assessee
is different and the order of the tribunal is also different,
nevertheless, the arguments addressed by Sri. Shankar,
learned counsel appearing for the assessee in ITA No.320
of 2004 is aiso examined while answering the question in
this appeal as ultimately the questions though posed in
different forms in two appeals, ultimately, boils down to
the aspect of tenability or justification for levy of interest

&
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under sections 234B and 234C of the Act and short
payment or delayed payment of advance tax and self
assessment tax in situation where the assessee’s liability
for payment of tax is determined in terims of the taxable
income of the assessee having been artificially assessed

under the provisions of section 115JA of the Act.

7. It is therefore on this guestion we have heard Sri.
Seshachala, learned senicr standing counsel appearing
for the revenue, Sri. G Sarangan. learned senior counsel
appearing for the assessee in [TA N0.2971 of 2005 and
Sri. Shankar, learned counsel appearing for the assessee
in ITA No.320 of 2004 and we have examined the
submissions and liave opined as per the discussion

below.

8. Submission of Sri. Seshachala, learned counsel
appearing for the revenue is that levy of interest in terms
of sectionis 234B and 234C of the Act is automatic when

once there is short payment or delayed payment of
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advance tax installments and self assessment tax; that
the assessing officer has no choice for not levying interest
when once it is noticed that there is a delay or short
payment in paying the installments of advance tax or the
self assessment tax; that in terms of section 116JA[1] of
the Act it starts with a non- obstante clause when conce
the total income of the assessee for the relevant previous
year is by fiction deemed to be an amount equal to 30% of
the book profits of the assessee which agaiii is required to
be computed in terms of section 115JAIZ] of the Act, there
is no escape from the consequerice of the operation of the
provisions of sections 234B ancd 234C of the Act; that the
extent of operation of non-obstante clause of section
115JA] 11 of the Act being limited to the artificial manner
of computationn of total income of the assessee for the
assessinent year in question and in respect of all other
aspects all other provisions of the Act being” made
applicable and operational is made explicitly clear by sub-

section [4] of section 115JA of the Act; that the provisions
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of sections 115J and 115JA of the Act are, in fact, not in
pari materia; that the legislature has advisedly enacted
section 115JA of the Act in the wake of the eariier
Judgments of Supreme Court and this court in
KWALITY BISCUITS’' case [supral and therefore the
Judgments rendered by this court and not taken up for
examination by the Supreme Couit jn the case of
‘COMMISSIONER OF INCOME TAX vs. KWALITY
BISCUITS LIMITED’ reported in [2006] 284 ITR 434
[SC] cannot govern or conciude the present appeal for
answering the questions raised by the revenue and
submits that on the correct understandingQ and
applicaticn of the provisions of section 115JA[1] of the
Act, levy of interest under sections 234B and 234C of the
Act is fully justified; that the tribunal is in error in
deciding the appeal taking the other view and merely by
nurporting to follow the law declared in KWALITY
BISCUITS’ case [supral, allowing and applying the ratio of

the Judgment in KWALITY BISCUITS’ case [supra] is an
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error in law and therefore the appeal is required to be
allowed and the questions answered in favour of the

appellant - revenue and in the negative.

9. In support of the submission that in the wake of
changes brought about by tie legislaturc by the
introduction of section 115JA of the Act by the Finance
[No.2] Act, 1996 with effect from 01.04.1997, dismissal of
the appeal of the revenue in the case of ‘COMMISSIONER
OF INCOME TAX vs. KWALITY RBISCUITS LIMITED’
reported in [2008] 284 ITR 434 [SCl cannot govern the
present situation, 5ri. Seshachala, learned standing
counsel for the revenue has placed strong reliance on the
Judgmenrt of the Madras High Court in the case of
‘COMMISSIONER OF INCOME TAX vs. GEETHA
RAMAKRISHNA MILLS [P] LIMITED reported in [2007]
288 ITR 483 [Mad] as also the Judgment of the High
Court of Punjab & Haryana in the case of

‘COMMISSIONER OF INCOME TAX vs. UPPER INDIA
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STEEL MFG. & ENGG. CO. LTD., reported in [2005] 279

ITR 123 [P & H].

10.  Sri. Seshachala, learned standing counse! appearing
for the revenue has also placed reiiance on the single
Bench decision of this court in the case of *UNION HOMIE
PRODUCTS LTD., & OTHERS vs. UNiON OF INDIA AND
OTHERS’ reported in [19953] 215 ITR 758 [Kar] to
substantiate his submission that levy of interest under
sections 234A, 234B and 234C of the Act is automatic
and there is no scope for the asscssing authority to relent

from the same.

11.  Sri. Sarangan, learned senior counsel appearing for
the assessee, on the other hand, would submit that the
mere fact that the assessee had in its return of income
shrown liability for payment of the installments of advance
tax, self assessment tax and on the difference had
computed the interest leviable under sections 234B and

234C of the Act is by itself not the concluding factor; that
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the liability can only be in terms of the statutory
provisions and not merely because the assessee had so
indicated in its return; that the charging provisions in
terms of sections 115JA[1] and 115JA of the Act are in
part materia, there is no difference in computing the tax
liability and therefore the Judgment of the suprerme Court
affirming the Judgment of the Karnataka High Court in
KWALITY BISCUITS’ case [suprd/ in the appeal of the
revenue reported in the case of ‘COMMISSIONER OF
INCOME TAX vs. KWALITY BISCUITS LIMITED’
reported in 284 ITR 434 concludes the issue and
therefore the question should be answered in the

affirmative.

12, Sri. Sarangan, learned senior counsel appearing for
the assessee would also draw our attention to the view
taken by the Bombay High Court in the case of
‘SNOWCEM INDIA LIMITED Us. DEPUTY

COMMISSIONER OF INCOME TAX' reported in [2009]

313 ITR 170 [BomJ; that though the Bombay High Court
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had differed from the view taken by the Karnataka High
Court in KWALITY BISCUITS’ case [supra], prior to the
Judgment of the Karnataka High Court was made subject
matter of appeal before the Supreme Coﬁrt and with the
Supreme Court having dismissed the appeal, the Bontbay
High Court having later chosen to apply the view taken by
the Karnataka High Court in KWALITY BISCUIT'S’ case
[supra] and as affirmed by the Supreme Court in the
appeal of the reveriue even in a situation governed by the
provisions of section 115JA of the Act, that line of
reasoning should he followed here also and the questions
answered against the revenite zind the appeal should be

dismissed.

13. Sri. Shankar, learned counsel appearing for the
assessee in ITA No.320 of 2004 submitting on the Ver;f
question of levy of interest under sections 234A, 234B
and 234C of the Act in a situation where the tax liability
is computed in terms of section 115JA of the Act has very

vehemently urged that no interest is leviable under any

\
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one of these provisions, mainly for the reason that the
determination of the total income and section 115JA of
the Act being in an artificial manner and only because of
the deeming provision of sub-section i1 of section 1i5JA
of the Act and even such determinatior: being possibie
only on ascertainment of the book profits as per section
115JA of the Act and only after closing of the accounts for
the year, there is no way of the requirements of sections
207, 208 or 209 of the Act being atiracted in such a
situation nor payment of advance tax in terms of sections
210 and 211 of the Act and therefore there is no question
of payment of interest under section 215 of the Act and if
the provisions for levy of initerest and payment of interest
are not even attracted, the assessing officer cannot
traverse to levy of interest under sections 234A, 234B and

234C of the Act.

14, Sri. Shankar, learned counsel appearing for the
assessec would place strong reliance on the decision of

this court in KWALITY BISCUITS' case [supra] against
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which Judgment, the Supreme Court dismissed the
revenue's appeal and in a subsequent case involving levy
of interest under sections 234A, 234B and 234C of the
Act where the assessment was under the provisions of
section 115JA of the Act, the division Bench of the
Bombay High Court in SNOWCEM’s case [supral having
applied the ruling of the Supreine Court in the case of
‘COMMISSIONER OF INCOMF, TAX vs. EKWALITY
BISCUITS I;IMTE, ’ reported in 284 ITR 434, that
should be necessarily tellowed in the present case also;
that no distinction can be made for understanding the
question of levy of interest under sections 234B and 234C
of the Act whether it is a case of determination of total
income under section 115J or under section 115JA of the

Act.

15.  Even on the question of the legislative development
of section 115JA of the Act having come in place of
section 115J of the Act by Finance [No.2} Act, 1996 with

effect from 01.04.1997 and section 115JA[4],
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notwithstanding the provisions of sub»section (4] of
section 115JA of the Act being at variance with the earlier
provisions of section 115J of the Act, submission is that
sub-section [4] of section 115JA of the Act can be
understood to make a difference only in respect of
procedural  aspects governing the questior.  of
determination of tax liability under section 115JA[1] of
the Act and cannot or does not cover the sitnation where
a substantive provision like sections 234A, 234B, 234C
which are virtually in the nature of charging sections can
be said to be contemplated within the scope of sub-
section [4] of sectionn 115JA of the Act as including even
substantive provisions like levy of interest under sections
2348 and 234C of the Act to be within the realm of
section 115JA[4] of the Act would be not only doing
viclence to the provisions of section 115JA[1] of the Act
but virtually amounts to enlarging the deeming provision
1N sectivin  115JA[1] of the Act to other charging

sections/provisions of the Act also.
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payment was in the nature of salary or otherwise
and therefore the estimation was not possible
consequently no interest under section 2348 can be

levied].

17. Mr. Shankar has also submitied that ihe levy of
interest under section 2348 of the Act or 234C of the Act
being compensatory in nature, this could arise only when
an amount payable to the State has not reached the
State, but in the case of paymient of tax on computation
in terms of section 115JA of the Act, the liability for

payment arises only aiter the rdetermination of the tax

liability by the assessing officer and the scheme of
payment of tax in l',e.rms of section 115JA of the Act not
contemplating pavment of either installments of advance
or tax on scll estimation along with the actual return,
nothing was due to the State before the assessment order

15 passcd by the assessing officer and therefore no
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question of levy of interest if at all to be levied the State is

deprived of amount which it was otherwise entitled to.

18.  Even on the aspect of changes brought abt:cut by the
legislature by introducing section 115JA of the Act with
effect from 01.04.1997 by Finance INo.2J Act of 1998, Sri.
Shankar, learned counsel for the assessee has drawn our
attention to the Finance Acts of the years 1996, 1997,
1998 and 1999 and would submit that in reference to the
provisions of section 113JA of the Act is conspicuously
absent in Part-IIl of the Finance Act providing for
computing advance tax though mention is made of
sections 115A, 1158, 115BB, 115C of the Act etc.. and
even of the provisionz of section 161[1-A], 164, 164A of
the Act there aiso the total income is computed in an
artificial manner and this coupled with the development
brought about in the wake of introduction of section
115JB of the Act with effect from 01.04.2001 by Finance
Act of the year 2000 which alone for the first time

mention is made in section 115JB of the Act for the
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purpose of computing advance tax and the rate is
provided in part-Ill of Finance Act, 2000 is a clear
indication of the scheme of legislature not to compel an
assessee to do an impossible thing, in the sense, not to
compel an assessee liable for payment of tox under
scction 115J of the Act or 115JA of the Act to pay
advance tax and also subjecting the assessee¢ to the
consequence of non-payment of advance iax within the
stipulated time as legislature itself was aware that it was
not possible for a company to estimate its possible income
for the year when the iiability is to be ascertained under
section 115JA[1] of the Art and such distinction
consciously made by legisiature cannot be and should not
ve lost sight of for the purpose of understanding the

scope of sub-section (4] of section 115JA of the Act.

19.  The circumstance that payment of advance tax by
estimation and the rate of advance tax having been
menticned for the first time in section 2 of the Finance

Act 2000 read with part-Ill of the I Schedule to the
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Finance Act providing for the rate of payment of advance
tax only after the minimum alternative tax scheme had
provided for positive ascertainment of tax lHability under
section 115JB of the Act by indicating thai it is at 7%% of
book profits if it is found that the tax payable on ithe total
income as assessed in the normal course is less than
7Y% of the book profits and the minimum tax payable
having been provided for in seciionn 115JB of the Act
itself. It is this logic which is employed to support the
submission that there is no requirement of payment of
advance tax or on sel cstimation in terms of section

115JA of the Act also as wan the case in sectionn 115J of

the Act and therefore the question of levy of interest
under sections 234B and 234C of the Act does not arise

at all.

20, In this regard., Sri. Shankar. learned counsel
appearing for the assessee has brought to our notice the
Board Circular No.13 of 2001 dated 09.11.2001 issued in

the wake of introduction of scction 115JB of the Act with

7

3
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the caption ‘liability for payment of advance tax under
new MAT provisions of section 115JB of the Income Tax
Act” and the absence of any such instructiors for the
earlier years in respect of the provisiu;ls cf section 115JA
of the Act is submitted to be a circumstance te lend
support to the argument that the scheme of minimum
alternative tax under section 115JA of the Act did not
contemplate payment of any advance tax and if so sub-

section [4] of seciion 115JA of the Act should be

understood and interpreted accordingly.

21. On the guesticn of understanding and interpreting
the provisions ef section 115J{1] of the Act, particularly, it
containing a deeming provision, Sri. Sarangan, learned
senior coursel appearing for the assessee in ITA No.2971
of 2005 and alsu Sri. Shankar, learned counsel appearing
for the assessee in ITA No.320 of 2004, would submit that
intention of the legislature in understanding a statutory
provision has to be gathered by not only the language

used in the statute but attention should also be paid to
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what has not been said and it is for this reason it is
submitted that what is said in Finance Act, 2000 and
which had not been said in the course of Finance Acts of
the years 1996, 1997, 1998 and 1999 assumes
significance and importance in understanding and
interpreting sub-section [4] of section 115JA of the Act
and for this proposition reliance is placed on the decision
of the Supreme Court in the case of ‘COMMISSIONER OF
INCOME TAX vs. TARA AGENCIES' reported in [2007]

292 ITR 444 [SC] [Paras-64 &, 67]].

22. We have perused the provisions of section 115JA of
the Act as also the provisicns of section 115J of the Act
and examined the submissions made by Sri. Sarangan,
learned senior counsel appearing for the assessee in ITA
No.2971 of 2005 and Sri. Shankar, learned counsel
appearing for the assessee in ITA No.320 of 2004 in the
wak.e of the statutory provision and in the background of
the legislative changes brought about prior and

subisequent to the introduction of section 115JA to the
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Income Tax Act and examined the same in the light of the
various authorities relied upon by the learned counsel for

the assessees.

23. There are no two opinions that bu* for the addition
of sub-section [4] in section 115JA of the Act and whicn
was conspicuously absent in sectioni 115J of the Act, the
ruling of this court and the reasoning and ratio
mentioned in KWALITY BISCUITS’ case {supraj would
conclusively govern the question as the Judgment of this
court had come to be affirmeda by the Supreme Court in
an appeal preferred by the revenue, though by simply
dismissing the appeal withou? any reasons but granting
leave and converting the special leave petition into an

appeal.

24, The legislature having consciously brought about a
change by introducing sub-section [4] in section 115JA of
the Act while replacing the provisions of section 115J of

the Act by the provisions of section 115JA of the

9{})//. o
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of section 115J of the Act only and there is no discussion
of the legislative changes brought about in section 115JA
of the Act in comparison to the provision of section 115J
of the Act and in the absence of examination of the
question of the conSequence or the effect of sub-section

[4] of section 115JA of the Act wiich the legislature has

advisedly inserted in section 115JA of the Act and which

has been pressed into service hy Sri. Seshachala, learned
standing counsel appearing for the revenue and this has
not been made an issue earlier, the Judgment in the case
of SKS REFINERIES PVT. LTID.,s case [supra] does not
constitute a binding authority cn us and therefore we are
required tc examine the question and proceed with the
matter,

Arguments/submissions of Sri A Shankar, learned
counsel for the assessee in ITA No 320 of 2004 vis-a-
vis_two questions relating to the liability of the

assessee for payment of interest under Section 234A
&. B of the Act

26. Sri Shankar, learned counsel for the assessee, for

the purpose of contending that there is no scope for levy

o
%‘f’/
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of interest in terms of section 234B and C of the Act, in so
far as the quantum of tax liability arising out of the
application of the provisions of Section 115JA of ttie Act is
concerned, has drawn our attention to t};e realities cf the
matter to submit that when the assessee cannct possit:ly
compute the book profits before the end of the accounting
period, there is no way of ascertaining the book profits
and offer 30% of the amount as tax and therefore it is
also not possible to precisely compute the instalments of
advance payment oi tax and in such a situation, it is not
at all reascnable to levy interest under Section 234B & C,
for the reason that the payment of advance tax in any
view of the matter, falls short of the requisite amount as
contemplated in Sections 207, 208 and 209 of the Act and
in support of the submission, secks to rely upon the
ruling of the Uttaranchal High Court in‘the case of CIT
vs SEDCO FOREX INTERNATIONAL [(2003) 264 ITR
320;. In that said case, the Uttaranchal High Court

had opined that the levy of interest in terms of Section
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234B of the Act was not reasonable and therefore the
tribunal was justified in deleting the interest levied on the
assessee under the provisions of Section 234B of the Act
and the same logic will hold goed for relieving the
assessce from the liability of payment of interest under
the very provisions i.e. Section 2348, even in a situation
where the advance payment of iax falls short of the
requisite quantum of payment and the tax liability
computed under the provisicns of Sectiori 115JA of the
Act. In that case, the Yttaranchal hign court had while
agreed with the conclusion reached by the tribunal to
delete interest under Secticn 234B, chosen to give its own
reason in place of the reasons assigned by the tribunal
indicating that the assessee — an employee — had been
receiving salary iromn the employer inclusive of certain
amount received by way of perquisites for supply of food,
beverage, eic., while working offshore on the rigs and if
the valuc of the perquisites had been added as part of his

salary and on which premise, the assessing officer had

L
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computed the income and the estimation that was
required to be made by the assessee and finding that the
advance payment of tax, which in fact had been deducted
at source and remitted by his emplover, was falling short
of and for that reason had also levied interest under
Section 234B, was not justified, for the reascn that the
value of food, beverage etc., supplied in the assessee by
the employer while he was working orn the offshore rigs
cannot be construed as perguisites, but a necessity
provided by the employer to the employee and therefore
was not necessarily part of his income and further even in
the hands of the employer. for the purpose of deduction of
tax at source, the uncertainty as to such value of so-
called perquisites constitutes part of the salary or
otherwise bLeing the actual position in view of the
conflicting views taken by the tribunal itself on this
Guestion and ultimately, the High Court virtually chose to
accept thic argument that the advance payment of tax

even in terms of the tax deducted at source and remitted
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by the employer in itself was good enough if the
estimation of the income of the assessee was to be on the
premise that the value of food and other things supplied
did not constitute income of the assessee and in this view
of the matter, having concurred with the finding of the
tribunal for deleting interest, we find that the Judgment in
any way advance the case of the assessec in the present
case, for the reason that the dUncertainty as a ground for
avoiding levy of interest under Section 234 of the Act

cannot be accepted for ninre than one reason.

27. Firstly, the aspect of uncertainty is very much
present in any estimation. Advance payment of tax de
hors the provizions of Section 115JA of the Act i.e. on the
normal income of the assessee, it cannot be different only
because such liability for tax is on the basis of the total
income being at 30% of the book profit of the assessee.
Even the book profit also can be ascertained on
estimation basis. But more importantly, if we look into

the provisions of Section 115JA of the Act, it startqwith a
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non-absentee clause kthat notwithstanding anything
contained in any other prouvision of this Act ..., the total
income of the assessee, which is a comparny, being
deemed to be an amount equal to 30% of the book rrofit,
it is well within the knowledge of the assessee that the
liability of the assessee may be either it is only tax liability
when the total income computed i1: the normal course is
more than 30% of the book proiit, attracting of other
provisions, and if so, in a situation, where that total
income as offerad to tax by thie assessee is less than 30%
of the book profit, then the minimum total income that
has to be subjected to tax should be 30%, is also a
possibility which can be arrived in the same manner as
computing the normal total income of the assessee and a
difficulty cor impossibility as pleaded by the learned
counsel fof the assessee cannot be accepted only because
it is enly a liability under the provisions of Section 115JA

of the Act,
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28. These aspects apart, we also notice that accepting
the argument on behalf of the assessee that in a situation
where the Section 115JA liability is attracted, the
assessee should be relieved of further liability of payment
of interest in case of short payment of instalments of
advance tax, will lead to an incongruous situation, where,
if in the case of a fresh assessee, if the total income
offered to tax exceeding 30% of the book profit, the
assessee is bound to pay interest under Section 234B,
whereas if the total income shouid be a little less than
30% of the book profit, then, even if the assessee has
made short payment of instalment of advance tax, there is
no liability under Section 234B. If this logic is to be
accepteqa, when the assessee even otherwise liable for
payment cf interest under Section 234B can easily
manage his accounts in such a manner that the
provisions of Section 115JA of the Act are attracted and

where no advance tax is paid at all even then he will not
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book profit in advance and therefore it is an impossibility

to pay instalments of advance payment of tax.

30. Though in this regard, Sri Shankar, learnied counsel
for the assessee, has drawn our attention tc the éoard
circular No 13/2001 dated 9-] 1-2001, which had been
issued in the context of introduction of provisions of
Section 115JB of the Act with effect from 1-4-2001 by the
Central Act No 10 of 2000, and would submit that the
circular having made a reference to rate of tax, whereas in
terms of the provisions of Section 115JA of the Act, as it
prevailed earlier, the rate at which the tax Is to be paid
being in turn linked to the liability to rate of tax as
provided for in the Finance Act 2000. and also having
linked to the rate of tax at which the company had offered
its total income to tax, the computation of instalment of
édvance tax was almost an impossibility earlier, even in
the wake of the circular having clarified this position, it
should be taken that in the absence of any such earlier

period, there is no way of the assessee to know the

N
b
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probable income and in turn probable tax liability and

also the possible advance payment of tax.

31. This argument does not help the assessce, for the
simple reason that the circular had been issued in the
context of introduction of the provisions of Sectior: 115JB
of the Act by Finance Act 2000 [Ceritral Act No 10 of
2000] with effect from 1-4-2001, that circular cannot
have any bearing on the carlier statutory provision in
terms of Section 115JA of the Act and at any rate cannot
regulate or even use for anderstanding the scope of the

provision.

32. Secondly, the estimation of total income for the
purpase of payment of advance tax in any situation being
an estimation and even earlier the rate of tax being
provided by the Finance Act, whether for advance
instalment ¢f tax for the current year or for the
assessment year, the situation cannot be said to be

different for the purpose of estimation of the total income
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at 30% of the book profits of the assessee. The only
difference in a situation under Section 115JA of the Act is
minimum total income is taken at 30% of the book profit,
which has again is not an impossibility on1 the basis of the
estimation, as discussed above. Therefore, the argument
fails for the purpose of holding that the provisions of
Section 234B or C of the Act are not attracted to a
situation where the tax liability of the assessee is
determined in terms of the provisions of Section 115JA of

the Act.

33. We may, at the outset, clarify with utmost respect
that we are nct inclined tc agree with the view taken by
the division Bencix of the Bombay High Court in
SNOWCEM’s casc [supral for the simple reason that
holding section 115J of the Act and section 115JA of the
Acr are ali one and the same in pari materia and therefore
the decision of the Supreme Court rendered while
disinissing the appeal of the revenue against the

Judgment of this court in KWALITY BISCUITS' case
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[supra) equally governs the issue which only amounts to
totally ignoring the provisions of sub-section [4] of section
115JA of the Act. Even on a reading of the previsions of
sub-section [1] of section 115JA of the Act, it is quite
clear that the fiction is called in aid to indicate zs to what
is the total income of an assessee that can be brought to
tax which is a total income artificially arrived at as
provided under sub-section [1] of sectien 115JA of the Act
though even otherwise total income is ascertained in the
normal course and that is not an Impossibility. In fact, it
is only after ascertaining the total income in the normal
course and after ascertaining the consequential tax
lability one has to examine as to whether the provisions
of section 1i15JAl1] of the Act are attracted. The situation
is quite simple, in the sense, if the total income as arrived
in the normal course happens to be less than 30% of the
book profits as arrived at in terms of section 115JA[1] &
[2] of thie Act, then 30% of the book profits is artificially

deemed to be the total income of the assessee for the year
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in question. All other things remain the same. When
once the total income is known, the tax liability also can
very well be computed and it cannot be lost sight of that
for the payment of installments of advance tax which is
well within the completion of the year during which an
assessee earns profits and which in turn becomes income
and assessable to tax there is an element of estimation
and projection of income and it is not as though such
elements of estimation or proiection is brou ght about only
by the provisicns of suh-section 1] of section 115JA of
the Act. I it is a question of ascertaining the possible
total income of the year eithier by projection or on an
estimation even in respect of cases not covered by section
115JA of the Act, it is not logical to say that such
projection or estimation fails only for the purpose of
computation under section 115JA of the Act. In either
sibiations, it is only guess work and projection and not

based on actuals.
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34. We find one another reason as to why submissions
made by learned counsel for the assessees does not
commend our acceptance and that is the acceptance of
the logic and arguments on behalf of the assessees as
made by learned counsel would lead to an incorigruons
situation of even assessees who otherwise have though
complied with the reguirements of payment of
installments of advance tax and self estimation tax so
long as their total income should exceed the total income
computed under section 115JA of the Act being absolved
of all such requiremenis tlie moment it is found that the
total income computed artificially in terms of section
115JA of the Act is higher than the total income of the
assessec othierwise computed in the normal course. We
say this fer the reason that if the logic and arguments
advanced on behalf of the assessees should be accepted,
ihe assessees can claim a relief from the operation of the
provisiens of payment of installments of advance tax and

self estimation tax and paying it within due dates even in
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respect of the normal tax liability computed in the usual
course only because the total income as computed in
terms of section 115JA[1] of the Act happens to he slightly
higher. This can be illustrated by an example suchi as, in
a case where the total income of a company as computed
and indicated by the assessee itself is say Rs.100 crores,
but 30% of the book profits of the asseszee as computed.
in terms of section 115JA of the Act is Rs 105 crores, the
assessee can claim exemption from tie operation of the
statutory provisions requiring pavinent of installments of
advance tax and self sstimation tax even in respect of
Rs.100 crores total income which otherwise would
definitely attract all these provisions and the post facto
ascertainment of book profits and computation of 30% of
book profits bheing found higher than the total income
arrived at in the normal course, operating retrospectively
to relieve the assessee from the consequence of non-
adiererice to the requirements of other statutory

provision which would operate on the usual total income
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of the assessee being Rs.100 crores and not adhering to
the requirement of payment of installments of advance

tax and self estimation tax.

35. Such an understanding not only brings about an
incongruity but also leads to a situation where it brings
about a discrimination between tie assessces who are
compelled to conform to the requirements of payment of
installments of advance tax and self estimation tax and
facing the consequence for not complyving the requirement
vis-a-vis the assessees who pay taxes in terms of section
115JA of the Act, whe nevertheless escape from the
consequence of rion-adherence to the very requirements
which they would have to otherwise conform in respect of
their liability assessed in the normal course. It is a well
settled cannon of mterpretation that any interpretation of
a provision which can lead to rendering the provision
unconstitutional by  attributing  an  element  of
discrimination should be avoided and it is for this reason

that we reject the submissions of the learned counsel for

(;y
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the assessees to interpret the provisions of sub-section (4]
of section 115JA of the Act so as to understand that it
Can operate only in situations where regulatery
procedures are provided for under the Act and not in
respect of other provisions of the Act which may liave an
effect of creating a burden or liability or in the sense can

be described as a charging section,

36. When once sub-secticn [4] to section 115JA of the
Act cannot be ignored and has to be interpreted as
discussed above, there is o escape from understanding
that sub-section [4] of section 115JA of the Act does make
a difference in comparison to the provisions of section
115J of the Act and definitely ensures that except to the
extent of the artificial calculation of total income as
provided in sub-sections [1] and [2] of section 115JA of
the Act, ail other provisions of the Act including sections
23482 or 234C of the Act applies to every assessee

envisaged within the scheme of section 115JA of the Act.
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37. It is for this reason, we hold that the respondents —
assessees are liable to pay interest in terms of sections
234B or 234C of the Act and the assessing officer as well
as the first appellate authority were right in holding so
whereas the tribunal was in error in thinking that inter=st
was not leviable in terms of the Judgment rendered in the
case of  ‘KWALITY  BISCUITS LIMITED  vs.
COMMISSIONER OF INCOME TAX’ reported in 243 ITR

519.

38. The arguments on the premise that the provisions of
~sections 234B and 234C of the Act is in the nature of
compensatory pavment tor loss suffered by the revenue
and therefore in a situation where there is no loss to the
revenue, the provisions of sections 234B and 234C of the
Act are not attracted is an argument not acceptable in the
piesent situation and the authority supporting this
proposition of law are of no relevance for two reasons.
Firstly, as to the nature of levy is taken into question for

understanding a statutory provision and while examining

5
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the validity of the levy of the provision is challenged as
not a valid provision and in the present case, what is
examined is not either the validity of provisions of
sections 234B or 234C of the Act or even the scope and
ambit of this provision but only the scope and ambit of
provisions of sub-section [4] of section 115JA of the Act
and as to how Section [15JA should be understood,
interpreted and applied. In the present cases, court is
not examining the validity of the provisions of section
115JA of the Act leave alone the validity of sections 234B
of 234C of the Act but only the manner and
understanding the exterit of appiicability of section 115JA
of the Act. The argument also fails for the reason that the
assumption there is no loss to the revenue if the
provisions of sections 234B and 234C of the Act are kept

cut of purview of section 115JA of the Act.

39. This again proceeds on precarious assumption that
non-payment of advance installment tax or self estimation

tax within the stipulated date does not result loss to the

é/ :
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revenue. While interpreting the scope of provisions of
sections 234B, 234C and 115JA of the Act. we have o
lqok into and interpret the background of section 1154 of
the Act and if at all the legislative history behind the
provisions of section 115JA of the Act. The object of
introducing section 115JA or Section 115J of the Act was
to ensure that minimum tax liability is created on the
company assessed for the year in question even when the
company was not liable to pay any tax or tax upto the
amount as computed on the deemed t{otal income of the
assessee and the entire exercise is to augment the
revenue to the State. As long as the tax amount as
envisaged under the provisions of section 115JA of the
Act does not reach the cotfers of the State, there is loss to

the revenue.

40. While interpreting or understanding the provisions
which solely seeks to increase and enhance the revenue
to ihe State even by employing the fiction and by deeming

the minimum amount of 30% of book profit of the

b
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assessee as the computation of income
has been made under Section 1] 5JA of
the Act?

Whether the tribunal was correct in taking
into consideration irrelcoant
circumstances like ‘bona Jides of the
assessee’, ‘whether the default was
committed deliberately’ in Jaliing to pay
advance tax under Section 208 of the Act
when Section 234B  interest  is levied
awlomatically as there is no discretion?

The appellant in this case by way of an application dated

08-09-2008 has raised the

substantial questicns of law -

c)

)

Whether the Tribunal was correct in
holding fthat the transfer of soft drink unit
of the assessce was a slum (sic) sale,
when the individual valuation of the
assets has been made by the expert
valuer before wrriving at the total sale
consideration for transfer of the unit?

Whether the Tribunal was correct in
holding that there was no default u/s.
208 of the Act in not paying the advance
tax on the ground that entire transaction
of sale was a slum (sic) sale and no
capital gains are chargeable, when the
levy of interest u/s. 234 B of the Act was
mandatory?

follewing twe additional

: -
]
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ITA Nos 325 and 597 of 2004 are by the assessee. While
ITA No 325 of 2004 by the assessee is also against the
very order dated 8-1-2004 passed by the tribunal, which,
in turn had allowed the appeal in part and against that
part of the appeal which had not been allowed by the
tribunal. It appears the assessee had preferred a
miscellaneous petition subsequerit tc the order passed by
the tribunal seeking for modification of the order and to
allow this appeal in full and that having cane to be
rejected in terms of the order dated 28-6-2004 andgthat
order is made subiject ratter of appeal in ITA No 597 of
2004. In these two appeals by the assessee, the following
further substantial questions of law are raised for
examnination:
In ITA No 597 of 2004:
aj Whether the tribunal was Justified in law
in holding that there are no mistake
apparent from the face of records on the

Jacts and circumstance of the case and
application made by the appellant would

amount to a reviery?
aAﬁ/
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c

d)
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Whether the tribunal was justified in
taking that non-applying of the decision of
the Hon'ble Supreme Court in Apollo Tyres
in 255 JTR 273 would not constitute
apparent mistake liable for rectification
under Section 254(2) of the Income Tax
Act?

Whether the tribunal is jusiified in holding
that the swplus on the saie of the
undertaking as a whole requires to be
credited to the profit and loss account in
accordance with part-li and II of Schedule-
VI of the Compunies Act, when the case is
not part and parcel of the working results
and consequently whether suchi finding
constitutes apparent mistake on the facts
of the casec?

Whether the finding of the tribunal that
the rransaction of slump sale is taxable for
the assessment year 1999-2000 when the
provisions of Section 50B of the Act was
introduced Jrom 1-4-2000 and
consequently constitute an apparent
mistake rectifiable under Section 254(2) of
the Income Tax Act?

In I'TA No 325 of 2004:

a)

nether the tribunal is justified in holding
that the transaction of slump sdle is
taxable when the provisions of Section
50B of the Act was introduced from 1-4-
2000 and thus not applicable to the
assessment year 1999-20007?

N
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c

d)

e)

43.  Brief minimum background to appreciate the
circumstance and the manner in which the questions

arose for our consideration in these three appeals are as

under:
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Whether the tribunal, on facts of the case,
is correct in law, in holding that the
capital gain on the transfer of entire
undertaking as a whole has to be
computed?

Whether the slump sale ainount received
on the facts and circurastance of the
appellant case constitute capital receipt?

Whether, on facts and circumstance of the
case, is the tribunal, justified in law, in
holding  that recomputaiion by the
assessing officer for the purpose  of
determining book profit under Section
I115JB of the Act, is in accordance with
law?

Whether the surplius or the sale of the
undertaking az o whole requires to be
credited to the profit and loss account in
accordance  with  part-l and I of
Schedule-VI of the Companies Act?

Whether the tribunal is justified in law in
hoiding that the decision of the Supreme
Cowrt in case of Apollo Tyres Ltd VS CIT
a1 255 TR 273 is not applicable to the
appeliant’s case?

&

o

o
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44. During the accounting period relevant for the
assessment year i.e. during the year between 1-4-1968
and 31-3-1999, the assessce claimed to have sold its soft
drinks bottling unit to M/s Hindustan Coco-cola Bottling
(Southwest) Private Limited for a total consideration of s
55,44,90,899/-. This had been preceded by an
agreement for sale with the buyer entered into on 4-6-
1998, agreeing to sell the soift drink beverage business
undertaking of the assessee for a consideration of Rs
48,00,00,000/ - On assessee’s own admission, the
consideration was later enhanced to Rs 55,44,90,899/-
The assessee claimed that the sale of the asset was in the
nature of ‘slump eale’ and the surplus receipt for transfer
of this asset which was in a sum of Rs 43,16,59,811.69,
which was in the nature of capital receipt, had been
credited fo its capital reserve account as surplus of sale of
soft drink undertaking and had not offered any part of the

amount for tax, in the return filed by it for the

assessment year in question.
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45. The income tax department took up the case of the
assessee as a scrutiny case and therefore notice under
Section 143(2) of the Act was issued on 22-12-2G00. The
assessee came forward with material information and the
income tax department as a follow-up measure, collected
information from the buyer M/s Hindustan Coco-cola
Bottling Southwest Private Limited O ascertain as to
whether the sale price represented one slump amount or
as 1o whether it represented the value of individual items
and noticed that the transfer had Leen effected in favour
of M/s Hindustan Coco-cola Bottling Southwest Private
Limited only after a valuer by namne John Foord (Asia) Pvt
Ltd., of Singapore had ai the instance of the buyer,
examined different assets of the assessee company and
had valued it after elaborate discussion by valuer with the
otficials of the assessee-company and based upon
information s¢ gathered from the management of the
seller i.e. M/s Bridavan Beverages Ltd, the assessee-

cempany had forwarded the report of valuation to the
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officials of the buyer. wherein some of the individual

assets of the company had been valued as under:

Existing VSE |
_ Value per
Asset o . value open
Description section .
category market basis
rupees | R
Land Hebbal plant 144,011.250 | ]
(market Ulsoor Depot 33,999,980
value) K R Puram depot 15,778,165 193,783,395
Buildings | Hebbal plant 65,317,912
Ulsoor Depot 3,485,161
K R Puram depot 25,050,293 I 93,853,306
Plant &
equipment 62,377,550
Office Main bottling 487,500
equipment | plant
Ulsoor &
K R Puram 687,500 1,75,000
SGA'S Refrigerators 5,806,688
Visi-coolers | 7,188,175
Boittle coolers | 10,125,975
Ice boxes 3,246,750
Fountain
equipment 2,738,266
Miscellaneous 867,188 29,973,042
Bottles & Bettles 56,153,649
Shells Wooden shells 8.836,808 64,990,457
:A—dvertising )
material 33,946,250
; Motor
vehicles 20,795,000
Crand
total 500,700,000
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46. In the wake of such information gathered by the
department, a further notice was issued to the assessce
as to why the transaction should not be treated as a
transfer of assets as reported earlier in the report of ihe
valuer and not as a single transaction but characterized it
as a slump sale, which in turn would disentitle the
assessee the benefits that could arise to the assessee if
the transaction was to be treated as slump sale. The
assessing officer was alsc of the view that the assessee
should have oftered the surplus amount as capital gain.
The assessing officer found that the assessee elsewhere
had valued the land and building for the purpose of
transfer of land and building and while obtaining the
permission for effecting the transfer of land and building
etc., from the appropriate authority at Bangalore. On
such premise, the assessing officer did not agree with the
ciaim of the assessee that the transfer of the bottling unit
of the assessee is a transaction in the nature of slump

saie, but was of the view that the book profits of the
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asscssee was required to be ascertained for the purpose of
computing the tax payable by the assessee in terms of the
provisions of Section 115JA of the Act and tor such
purpose, made necessary additions to the valie as
indicated by the assessee to be the assessee’s book protits
in terms of the provisions of Section 115-JA[2) of the Act
and finalized the assessment on the nreniise that the total
Income of the assessee, as being 30% of the book profit
and quantified the tax liability at the relevant rates on
such amount.  The computatior; included the interest
levied under Section 234B of the Act for the period April
and May 1999 at 2% [Rs 13.05,436], interest for the
period from June 1999 to May 2001 at 1.5% [Rs
1,17,89,236] and a further interest of Rs 40,79,487/- for
the period from June 2001 to March 2002 at 1.25%. The
total tax liabiiity was thus arrived at Rs 4,98, 10,058/- in
terme of the assessment order dated 28-3-2002.

47. The assessee being aggrieved by this computation

and the demand for payment of tax liability of Rs
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4.98,10,058/- appealed to the commissioner of income
tax [appeals]. The assessee had contended that not onh
the computation of total income of the assessee at Rs
55,44,90,899/- was incorrect, but also the compariation
of total income of the assessee under the provisions of
Section 115-JA of the Act comiputed at a sum of Rs
14,35,83,002/- is wrong, by noct wreating the sale as a

slump sale and further contended that the levy of interest

under Section 234 of the Act was incorrect,

48.  All the contentions of the assessee failed before the
appellate commissioner and the appeal was dismissed in
toto as per the order dated 283-11-2002. It is thereafter,
the assessee, being aggrieved by the orders passed by the
asseesing officer and the affirming appellate order,
preferred an appeal before the income tax appellate

tribunal.

49. The tribunal, under the impugned order while

agreeing with the view of the assessing officer and the
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appellate commissioner to the extent that the sale was
not a slump sale and for taking this view relied upon the
ratio in the decision of the Supreme Court in the case of
COMMISSIONER OF INCOME TAX vs ELECTRIC
CONTROL GEAR MANUFACTURING CCMPPANY [(1997)
141 ITR [SC) 302], as this decision was attracted to the
facts and circumstance of the casc, was also of the view
that the ratio of the decision of the Supreme Court in the
case of COMMISSICNER OF INCOME, TAX vs ARTEX
MANUFACTURING CO [227 ITR 280], was not attracted
to the facts and circumstance of the present case. The
tribunal further opined that the fact situation prevailing
in the case of the assessee attracted the ratio of the
decision rendered by the Bdmbay High Court in the case
of COMMISSIONER OF INCOME TAX vs PREMIER
AUTOMOBILIES LTD [2006 ITR 1 (BOM), the decision of
this court inn SYNDICATE BANK LTD vs ADDITIONAL
CCMMIiSSIONER OF INCOME TAX [155 ITR 681] and

the decision of the Delhi high court in the case of

ﬁ/ /
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PUNJAB NATIONAL BANK FINANCE LTD vs
COMISSIONER OF INCOME [252 ITR 491 (DEL), and for
such reasons, even selling the business undertaking as a
going concern also amounts to transfer of the capital
asset within the meaning of Section 2( 14) of the Act, in
which event, the cai)ital gain has to be ascertained and
offered to tax with reference to the vaiue of the business
undertaking as a whole and for determining the tax
liability of the asseasce after going thronugh the process,
the matter was remanded to the assessing officer. In so
far as the question of levy of interest under Section 234B
of the Act was concerned, foliowing the decision of this
court in the case of COMMISSIONER OF INCOME TAX
vs EWALITY BISCUITS LTD [(2000) 243 ITR 519],
directed deietion of interest charged under Section 234B

ol the Act.

50. It 1s as against this order of the tribunal, both the
reveniue and the assessee are in appeal.  Even against

the order passed on the miscellaneous petition filed by
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the assessce for rectification of the earlier order on the
premise that the tribunal had committed a mistake in not
following and applying ratio in the decision of the
Supreme Court in the case of APOLLO TYRES LT vs
COMMISSIONER [(2002) 255 ITR 2 73], the tribunal has
examined this question and noticinig that thie assessee
though had cited this decision of the Supreme Courl even
carlier and  the tribunal had in fact  examined the
applica;bility of the same, and on noticing that the
judgment of the Bombay Hich Court in the case of
COMMISSIONER OF INCOME TAX vs VEEKAYLAL
INVESTMENT CO (P) L'TD [(20C1) 166 CTR (BOM) 96]

was more apt to the facts of the case, having expressly

rejected the claim of the assessee, it is not as though the

judgment sufiers from any mistake apparent on the face
£

of record amemnabie for correction under Section 254(2) of

thie Act. but may be an error of opinion and that cannot

be corrected in rectification jurisdiction and therefore

dismissed the miscellancous petition. It is against this
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order also, the assessee has come up with an appeal

raising the questions as referred to above.

51. In the appeal of the assessee against the order of
the tribunal in only partly allowing the appeal and partly
accepting the contentions of the assessee, it is coritended
that the tribunal has committed an error in holding that
the capital gain can be compuated even op slump sale and
for such computation of capital gain, remanding the
matter to the assessing officer and also that the tribunal
has committed a grave error in law in upholding the
computation of total income by the assessing officer and
affirmed by the first appellate authority for the purpose of
quantifying tire total income of the assessee ir}. terms of
Section 115JA of the Act to be corrected for the reason
that the fribunal has not only totally misunderstood the
ratio of the decision of the Supreme Court in the case of
AFPOLLO TYRES LTD [supra) but also thinking that the

decision of the Bombay High Court in the case of
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VEEKAYLAL INVESTMENT CO (P) LTD [supra) covers the

case of the assessee.

52. It is also contended that the tribunal has failed to
notice that the possibility of computation of capital gains
arising out of the slump sale is a possibility oily en and
after 1-4-2000, whereafter the provisions of Sectiorr 50B
of the Act has become operative by Finance Act of 1999
and the provisions having no application for the
assessment year 1999-2000, the tribunal could not have
directed the assessing officer o compute the capital gain
of the assessee for the assessment year 1990-2000 even
after taking the view that the transaction of transfer of the
bottling unit of the assessee is a going concern, amounted
to slump sale and not an item-wise sale of indiviciuai
assets and for this reason also the order of the tribunal is

bad.

53. The assessee also contended that it was not open to

the assessing officer to recompute or redetermine the
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book profit of the assessee on the premise that the
coﬁputation was not fully in consonance with the
requirement of Part-II & IHI of Schedule-Vi to the
Companies Act, 1956, in the wake of the authoritatve
pronouncement of the Supreme Court in the case of
APOLLO TYRES LTD [supra] etc., it is on sucit premise
the substantial questions as indicated above have been

raised for our answer in this appeai ITA 325 of 2004).

o4.  The other question relating tc the levy of interest
under Section 234B or C of the Act to a situation of
computaticn of tax lability in terms of the provision of
Section 115JA of the Act, which arises in the present
appeals also at the instarce of the revenue, has already
been discussed by us in the appeal of the revenue [in ITA
No 2971 of 2005] and it has been answered in the
negative in favour of the revenue and against the
assessee, holding that the interest under Section 234B of
the Act and for that matter any other analogous provision

is attracted to a situation of computation of tax under
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Section 115JA of the Act also and that the circumstance
which can be explained justifying the delay in payment of
instalment of advance tax or payment of self-assessment
tax are of no consideration and the interest is levied
statutorily and is automatic on the non-compliance of ihe
requirement of the relevant provision of the Act and
therefore answered so in the preserit appeals also, holding
that the tribunal could not have directed deletion of
interest levied under Section 234B of the Act on the
premise that the assessee had a legitimate explanation
and justification for not having paid the installments of
advance tax in time or short payment. It is held in this
regard that the gquesticn is not one of offering explanation
or justification for either short payment of the amount or
delayed payment of amount, but one of applicability or
non-applicabilitv of the provision of Section 234B and
234C of the Act etc., to a situation where the assessee’s
tax iiapility is computed in terms of the provisions of

Section 115JA of the Act and once it is answered that levy
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of interest under Section 234B or 234 or any other
analogous provisions, are attracted as being within the
Scope sub-section (4) of Section 115JA of the Act. Levy
of interest is by operation of statute, which the assessing
officer is bound to compute and add irrespective of the

explanation or circumstance poinied out by the assessee.

55. We have heard Sri M Vv Seshachala. learned senior
standing counsel for the revenue and Srit A Shankar,
learned counsel for the assessee in  all these three

appeals.

56. A few more fants that may be relevant and useful in
appreciating the contentions of the learned counsel for
the parties and the b ckground in which the appeals

arose are as under:

Date ' Event
03-06-1997 | The assessee entered into a
! ;’ memorandum of understanding
|

with M/s Hindustan Coco-cola
/’ f'Lifmted Jor transfer of its

Botiling  Southwest Private
bottling unit to the buyer as a

going concern.
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11-6-1997  |M/s  Hindustan Coco-cola ;
12 ! Bottling  Southwest Private |
Limited appointed M/s John |
Foord (Asia) Pvt Ltd., of ,

|

| Singapore as valuer to visit the

plant ~ and  other busiiess

{places of the assessce to

evaluate various assets of the

assessee and to submit g

{ report. T, _{

A supplementary memorandrim

of understanding was entered j

into between the parties.

18-02-1998 | An agreement  of  sale  was

entered between the parties,
where under the assessee
received an advance amount of
_Rs 48.00crore
04-06-1998 )ﬁ sale deed executed by the
ussessee in  favour of M/s
| Hindustan Coco-cola Botiling
| Scuthwest Private Limited by
handing over the possession of
the unit for a consideration of

s 54,44,19,899/-,

06-06-1998 fAssessee filed return for the
| assessment year  1998-99,
| disclosing « surplus of Rs
| 43,16,50,8111.69 attributable
| T0 the fransaction of transfer of
| the bottling unit of the assessee

to the buyer M/s Hindustan

Coco-cola Botiling Southwest

Private Limited Jor a price of Rs
{_ 54,44,19,899/-.

01-08-1997

|
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97. Appearing on behalf of the revenue, Sri M V
Seshachala has very vehemently urged that the exercise
undertaken by the assessing officer is not to re-determine
or re-compute the book profits of thé assessee, as had
been determined in terms of the provisions of Parts-II &
IIT of Schedule-VI to the Companies Act, 1956, but is only
an exercise for determining the bock profits in terms of
the explanation occurring after the secend proviso to sub-
section (2} of Section 115JA of the Act; that it is only
adding back the amount carried 10 ‘he reserve amount
that had been disclosed by the assessee itself even in
terms of its own profit and loss account and balance
sheet and as was required to be added under sub-clause-
(D) of the explanation: that it was not an exercise for
computing the izock profits, as had been done by the
assessee to conform to the requirement of sub-section (2}
of Section 115JA of the Act: that mere fact that the
assessing  officer and the appellate authorities had

characterized the computation of book profits by the
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assessee in terms of the provision of sub-section (2} of
Section 115JA of the Act was not strictly in conformity
with the requirement mentioned therein, does rot in any
way detract from the applicability of the provisions of
various sub-clauses of the explanation and it is therefore
submitted that the tribunal has rightly affirmned the view
taken by the assessing officer and as affirmed by the
appellate authority, but hes coinmitted an error in
thinking that the transaction amounted tc a slump sale
and that on the facts and circurnstarice of the case, there

is no scope 1or hiolding the transaction as a slump sale.

58. We having permitted the revenue to raise additional
grounds znd additional questions in its appeal ITA 320 of
2004], the reveriue has raised an additional question as to
whether the tribunal was right in reversing the finding of
the assessing officer and the appellate authority that the
transaction was not in the nature of slump sale nor was it
a transaction of the entire assets and liabilities of the unit

as a going concern, but a transaction whether only some
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of the assets of the unit on transfer though the unit itself
has transferred as nothing concerned and not all
liabilities of the unit are also transferred, but many
substantive liabilities having been retained by the
assessee, the tribunal was not right in reversing this
finding to hold that the transaction was a slump sale,
without appreciating the full facts and circumstances that

prevailed in the case of the assessee.

59. On this aspect, Sri M V Seshachala has submitted
that the question as to whether the transfer of capital
asset by the assessee is not a pure question of law, but a
mixed question of fact and law and has to be necessarily
inferred on appreciation of facts and circumstances in
each case, particularly as to the manner in which the
transaction has gone through and what development took

place prior to the actual transfer.

6C. 1n so far as the question of slump sale is concerned,

we noticed that the question necessarily arises in the
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context of transfer of a capital asset resulting in capital
gains and even as submitted by the learned counsel for
the revenue as well as the assessee, we find statutory
definition of slump sale in sub-section 42-C of Section 2
of the Act only with effect from 1-4-2000. as inserted by
the Finance Act 1999 and which reads as under:

2(42-C) Slump sale’ means the fransfer of
one or more undertakings as a result of the
sale for a lump sum consideration without
values being assigned to the individual assets
and liabilities in such sales.

Explanation: 1: For he purpcse.of this clause,
‘undertaking’ shall haye the meaning assigned
to it in expianatior: I in clause 19-AA:

Explanation 2: For the removal of doubts, it
is hereby declared that the determination of the
value of an asset or liability for the sole
purnose of payment of stamp duty registration
Jees or other similar taxes or fees shall not be
regarded as assignment of year commencing
on the I+ day of Aprii 1965 and any
subsequent assessment year means income Jor
chargeable under the provisions of this Act and
in relalion to any other assessment year
income tax and super tax chargeable under the
provisions of this Act to the aforesaid date.
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61.  For the assessment inn question. we do not find any
statutory definition of slump sale and even after going
courts and the supreme court on the questionn of what
constitutes ‘slump sale’, referred to above and reiied 11pon
by the learned counsel for the revenue as weli as the
assesse. no clear, emphatic. precise meaning or definition

of ‘'slump sale” emerges.

62.  The picture is raiher hazy and uebulous. The only
inference that can be arrived at is that the question as to
whether the transactron is in the nature of shump sale or

otherwise has to be inferred in each case by looking into

the facts and circumstarice of the case. cireumstances
that have preceded before the transaction in question and
even the fransfer of a unit as a going concern is not
necessarily a conclusive case to hold that the transactiorn

is a siump sale.
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63. In some cases. on examination of such facts and
circumstarnce, courts- have concluded that it is either a
slump sale or not a slump sale. In the following cases
while the courts have concluded that the transaction was

in the nature of a slump sale;

w COMMISSIONER OF INCOME-TAX v.
NARKESHARI PRAKASHAN LTD. [196
ITR 438 (BOM)!

& COMMISSIONER OF INCOME-TAX v,
ELECTRIC CONTROL GEAR MFG. CO.
[227 ITR 278 (SC)]

F COMMISSIONER OF [NCOME-TAX v.
MUGNEERAM BANGUR & CO. [57 ITR
299 (sq)

& PREMIER AUTOMCBILES LTD. v.
INCOME-TAX OFFiCER AND ANOTHER
{264 ITR 193 (BOM)]

# PNB FINANCE LTD. v. COMMISSIONER
OF INCOME-TAX [252 ITR 491 (DEL)]

and in other cases such as:

7  PREMIER AUTOMOBILES LTD. v.
INCOME-TAX OFFICER AND ANOTHER
[264 ITR 193 (BOM)]

& cIr vs SEDCO FOREX
INTERNATIONAL [(2003) 264 ITR 320]
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COMMISSIONER OF INCOME-TAX v.
ARTEX MANUFACTURING CO. [227
ITR 260 (SC)]

COMMISSIONER OF INCOME-TAX vu.

ELECTRIC CONTROL GEAR MFG. CO.
[227 ITR 278 (SC)]

some courts held that it is not a slump sale.

64. Even on a transaction being characterized and
concluded in the nature of slump sale, it is noi as though
there is no liability for payment of tax on computation of
capital gains and there iz no generalization that in all
situations of slump  sale, compiuttation provision for
ascertainment cf capital gains in terms of Section 48 of
the Act is not workable, for the reason that one of the two
amounts viz,, full value of the consideration for which the
asset was transferted or the cost of acquisition of the
asset and the cost of any component of the asset that the
expendituie incurred for effecting the transfer is not
ascertainable and thereby the charging section i.e.

Section 45 of the Act failing due to impossibility of
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computing the capital gains in terms of Section 48 of the

Act.

65. The inclination and fondness on the part of the
assessee to characterize a transaction as a slump sale, we
notice on a perusal of various caaes cited before us at the
Bar, is only with an eye to get out of the clutches of
Section 45 of the Act and contending that under Section

48 computation is not possible.

66. In this regard, we have to observe that it is merely a
charging section iike Section 48 of the Act providing for
levy of tax on capital gains, that fails if the machinery of
section for computing the capital gains is inadequate and
even a situation where it is impossible to compute the
capital gains in terms of Section 48 of the Act, but any
cther charging section also meets the same fate if the
subject matter of the charge is either not precise or is
unascertainable, may be due to a variety of reasons, in

the intstance case, both the assessing officer and the first

b
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appellate authority, on examination of the facts and
circumstances, have opined that the transaction is not in
the nature of slump sale. The tribunal has reversed this
finding not based on an examination of the facte and
circumstance and on appreciation  of the evidence
available from the records, but more btased on the
discussion of various judgments holding as to what
constitute slump sale and even the finding of the tribunal
that in its view the ratio of the decision of the Supreme
Court in the case of ELECTRIC CONTROL GEAR
MANUFACTURING COMPANY [supra] will be more
appropriate rather than the ratio laid down by the
Supreme Court in the case of ARTEX MANUFACTURING
COMPANY [supra) and on such premise, holding that it
was a slump sale, is virtually digging the question. The
tribunal has aiso expressed the view that in view of the
ratio emerged from the decision of the Bombay high court
in the case of PREMIER AUTOMOBILES LTD as well as

thiis decision of court in the case of SYNDICATE BANK
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LTD [supra] and the decision of the Delhi High court in
the case of PUNJAB NATIONAL BANK FINANCE LTD
[supra], the facts and circumstance of the present case
being akin to the facts and circumstance of those cases
and the ratio being made applicable, it was necessary o
ascertain the capital gains and for such purpose it has
remanded to the assessing officer for computation of

capital gains.

67. We also notice that the Supreme Court allowed
assessees in appeal in the case of PUNJAB NATIONAL
BANK FINANCE LT® [supra] and reversed the judgment
of the Delhi High Court [as per its judgment in the case of
PNB FINANCE LTD vs COMMISSIONER OF INCOME
TAX [[2008) 307 ITR 260 (SC)] being of the view that the
sale price including the value of intangible assets like
goodwill, tenancy rights, manpower and value of banking
licence are all fact finding and that it was not possible to
earmark separate price or value in respect of such

intangible assets, machinery section of 48 fails due to
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inability for computing the capital gain in respect of value
of each such item and in turn the charging section 45
also fails,

68.  What is of significance to be noticed in this decision
is that in all the situations, the question as to whether
the sale is a slump sale and if so, a further question as to
whether the charging is effective and operates or it fails
also depends on the facts and circumstance of each case,
such questions are to be answered in cach case on
examination of facts and circomstances of the case and
o1 appreciation oi evidence (rom the record, having
regard to the nature of the transaction, conduct of the
partics. the events preceding the transaction. and all
such incidental aspects and therefore there cannot be a
gencralizationt of test or a readymade formula which can

be applied to a given case to arrive al an answer.

689. It is in this background, we have to answer the
questions raised in the appeals of the revenue and the

assessee as to whether the {ransaction in question is a
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slump sale and even assuming that it is a slump sale as
to whether the tribunal is still in error in directing the
assessing officer to compute the capital gains and
remanding the matter to the assessing officer for such

purpose.

70. The related question is as to whether the tribunal
has committed any error ir affirming the manner of
determination of book profits of the assessee-company in
terms of section 1!5JA of the Act. The answers to these
issues would comprehensively cover all the questions
raised for our answer in these appeals on the aspect of

the assessee’s liability under Section 115JA of the Act.

71. The revenue's appeal - ITA No 320 of 2004 — though
initially ithe revenue had raised two substantial questions
of law, relating to the question of justifiability of the levy
of interest in terms of Section 234B of the Act in a
situation where the liability arises in terms of the

provisicns of Section 115JA of the Act and we have
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already answered that question, as indicated above, two
further questions were raised by the revenue, viz.,
al Whether the tribunal was correci in
holding that the transfer of soft drink unit
of the assessee was a slumgp [sic] sale,
when the individual valuation of the
assets has been made by the expert
valuer before arriving at the total saic
consideration for transfer of the unit?
b) Whether the tribunai was  correct in
holding that there was no default u/s 208
of the Act in not paying the advance tax
on the ground that entire transaction of
sale was a slum [sicl sale and no capital
gains are chargeable when the levy of
interast it/s 234B of the Aci mandatory?
and between these two additional substantial questions of
law, one hag already been considered and the other
question is relating to the finding of the tribunal as to
whether the tribunal was right in holding the transaction

was in the nature of a ‘slump sale’,

72. It is on this question, the assessee has filed ITA No
325 of 2004, raising a further question that the tribunal
was 1ot right in concluding that the transaction though

was in the nature of a slump sale, was nevertheless
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taxable even by identifying the value of the individual
assets and remanding the matter to the assessing officer

for such purpose.

73. However, in the assessee’s appeal [ITA No 325 of
2004}, the assessee has presented the question in a
slightly modified form for our examination as substantial
question of law, pointing out thart the transaction is in the
nature of slump sale, reducing the taxable mcome has
become a reality only with etfect from 1-4-2000 on the
introduction of Section 50B of the Act and as such the
relevant provision was nnt applicable to the assessee's
case, as slump sale transaction was during the previous
year relevant for the assessment year 1999-2000 and for
this reason, the finding of the tribunal that the slump
sale was also liable to tax is wrong and the related
question &s to whether the capital gain could be
coniputed even when the entire undertaking was sold as
cne unit and whether it can be taken with the entire

value of the slump sale which itself constitutes capital
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receipt and whether there was justification for remanding
the matter to the assessing officer for determination of the
book profit and as to whether the surplus in the sale of
the undertaking as a whole was first required to be
credited to the profit and loss account, even in terms of
Part-II & II of Schedule-VI to the Companies Act and as to

whether the tribunal was correct in holding that the

decision of the Supreme Court in the case of ARTEX -

MANUFACTURING 0 [supral was not applicable to the

case of the appellant.

74. We nctice that the controversy itself arises in the
context of the provisions of Section 115JA of the Act,
because the assessing officer has not accepted the
computation of taxable amount for the purpose of Section
L15JA of the Act, as offered by the assessee and as

determined by the assessing officer.

75.  The assessee being conscious of the requirement of

the provisions of Section 115JA of the Act did compute

4
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his taxable income in terms of the said provisions and
had indicated that to be at a sum of Rs 4,69,69,196/-,
the assessing officer, on the other hand had computed
the taxable income for the very purpose i.e. for the
purpose of Section 115JA, at a sum of Rs 47,86, 10,008/ -
and had worked out the income tax Hability at 30% of this

amount.

76. The considerable difference between the two
amounts as offered by the assessee and as arrived at by
the assessing officer was due w0 the addition of a sum of
Rs 43,16,50,812/-, which, though figured as the amount
attributable to surplus on account of the sale of unit,
even in terms of the return and the books of account of
the assessee, this amount had directly reached the
reserve and surplus account of the company, even as
indicated in Schedule-1I to the balance sheet for the year
ended 31-3-1999 and in the computation of profit and
w0ss account for the very period, and therefore the

assessee thought that it was not necessary for the
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company to offer any part of this amount as constituted

capital gain.

77. While the assessing officer has taken the entire
amount shown as surplus as a result of the sale of the
unit to be capital gain and has added it to the income of
the assessee, even while computing the book profit for the
purpose of Section 115JA, the tribunal has remanded the
matter to the assessing officer to recompute the capital
gain and then on such premise re-determine the tax
liability of the assessee for the year, even assuming that
the transaction is in the nature of slump sale, but
nevertheless, resulting in capital gains, the actual
amount o capital gain is required to be determined. It is
this finding of the tribunal which has given rise to filing of
appeais poth by the revenue and the assessee, with the
revenue centending that the tribunal is not correct in
hoiding that it was a slump sale and the assessee
contending that when once the tribunal records a finding

that the transaction is in the nature of slump sale, the
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further question of determining the capital gain does not
arise and further that redetermination of the book profits
in terms of the order passed by the assessing officer is
wrong in law, on the authorities of the Supreme Court in
the case of SYNDICATE BANK and PREMIFER

AUTOMOBILES LTD [supral.

78. It is therefore obvious that even when the asscssee
itself is aware that there are some gains atiributable to
the sale of the urit and further that the assessee cannot
avoid offering or paying the tax on the amount
representing 30% «f the bock profit as determined in
terms of Section 115JA of the Act, the endea;four on the
part of the assessec is to nbviously avoid any tax liability
by demonstrating that the charging section i.e. Section 45
of the Act, for bringing it to tax for capital gain, fails in
the present case, for the reason that the computation
section 1.e. section 48 of the Act, is not workable for the
reason that the sale price for the unit said to have been

soid as a going concern, is inclusive of that part of the

2
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price attributable to the improved business potential of
the unit i.e. the assessee being put in an effort over a
period of years to develop a sustained profit making soft
drink production unit by its managerial skills and the
value attributable to such value addition to the overail
unit being unascertainable and it being not possibie to
apportion as a definite percentage or fraction of the sale
price to value of individual ascertained assets, land and
building, plant and machinery etc., the machinery section
48 fails, for the reaéon of unascertainability of the precise
value/price attributable to the value addition to the unit
by expansion and having a good networking system for
the unit, which in turn results in inability for ascertain
the sale price of individual definite capital assets and
though the cosi of acquisition of such individual capital
assets is assuring, the precise cost of sale of the very
capital assels being not available. The computation
section fails, resulting in failure of the charging section

also.. The efforts on the part of the learned counsel for
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Section 115JA of the Act and not at variance of the
statutory provisions; that the authorities that have come
into existence in the context of the interpretation of the
provisions of Section 115J of the Act cannot be ipso facto
accepted to be an authority or as a iaw declared hy the
Supreme Court for the purpose of Section 115JA of the
Act; that in so far as the declaration of law in terms of
Article 141 of the Constituticn of India is conicerned, the
provisions of Section 115JA of the Act has to be taken to
be an uncharted area and therefore it is open to this
court to examine the implications of the provisions of
Section 115JA of the Act, nntrammelled by any binding
authority and further that the judgment of the Bombay
Higl: Court in the case of SNOWCEM INDIA LTD [supral
cannot make any diiference to the legal position and at
any rate being not a binding authority on this court, this
court. can independently examine the impact of the
provisions of Section 115JA of the Act and can always

arrive at a correct conclusion without being inhibited by
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the judgment of the Bombay High Court in the case of
SNOWCEM INDIA LTD [supra] and to examine the case
on hand on the touchstone of the residuary provision of
Section 115JA of the Act and for such purpose by iocking
into the legislative intend in enacting the law, the object
and reasons for enacting the law as indicated in the notes
on clauses and what is obvious is that the legislature has
conscibusly introduced Section 115JA to make a
difference with the existing Section 115J and this definite
purpose and intention on the part of the legislature
canmnot be lost sight of by treating Section 115JA on part

with the provisions of Section 115J.

79. In this background, when we examine the
autherities relied upon by the learned counsel for the

revenue as weli as the assessee, we find as under.

80. “Slump sale’ is not a phrase which at all has figured
under tiie provisions of the Act in the definition section,

but found a place for the first time in the year 2000 i.e.,
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with effect from 1.4.2000 in terms of the Central Act
No.27 of 1999. The definition of ‘slump sale’ as such

reads as under:

“Section 2[42C]: ‘Slump sale’ means the
transfer of one or more undertakings as a
result of the sale for a lump sum consideration
without values being assigned to the individucl
assets and liabilities in such sales.”
81. Simultaneously was introduced sub-section 19-AA
of section 2 of the Act and explanation-1 to the definition
of ‘demerger’ made mention of undertaking or business
activity taken as a whole but does not include individual

assets or liabilities cr any combination thereof not

constituting « business activity.

82. It does not mean that there was no concept of
'slump sale’ earlier and the concept of ‘slump sale’ has
found recognition in the Judgments of the courts only led
to the statutory definition as per the Central Act No.27 of
1999. The concept of ‘slump sale’ even earlier was a
compendious sale of a business or industrial undertaking

and normally an undertaking which is a going concern
A
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being sold or transferred for a price fixed for the entire
unit and not necessarily with reference to the individual

or component assets of the transferred unit.

83. Further significance is only in the context of
transfer of capital asset if it can give rise to profits and
gains. It becomes chargeable to tax as income i terms of
section 45 of the Act. The computation of capital gains is
as provided under section 48 of the Act and i3 arrived at
by deducting from the full value of consideration received
or accruing as a result of the transfer of the capital asset
the expenditure incurred wholly and exclusively in
connection with such transfer and the cost of acquisition

of the asset and the cost of any improvement thereto.

84. The purpose of the Income Tax Act is to levy tax on
income and to raise revenue to the State and the
categorics of receipts which come within the scope and
meaning of income have been increased and capital gain

raised is taken to be income and therefore chargeable to
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tax. The charge created under section 45 of the Act is to
be effectuated by computation in terms of section 48 of
the Act. Therefore. unless the basic data of the cost of
acquisition of the assets with cost of improvement if any
and the sale price of the assets is available, the gains
cannot be determined. As in the case of any transier, the
sale price is definitely ascertainabic. The purchase price
is also ascertainable but if the asset nas nct remained the
same and an asset whiich was acquired by paying a price
gets transformed into a bigger ascet which is a business
undertaking or indusirial undertaking sold as a going
concern and also includes consideration for many
»imponderables as goodwill or a networking business
system etc.,. It may become not possible to ascertain the
precise price at which an asset which had been acquired
initially has now been sold. Section 48 of the Act
computation mechanism if fails and therefore gains are
not ascertainable, the charge under section 45 of the Act

cannot be effectuated. Over a period of time, it has been
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found to be a very profitable exercise for the assessees to
call in aid the failure mode in terms of section 48 of the
Act to get out of the net of tax on capital gains as cast

under section 45 of the Act.

85. The possibility of the computation secticn failing ‘n
the case of ‘slump sale’ or transfer of a capital asset as a
whole or as a going concerr: would therefore become an
attractive proposition while effecting transfer of capital
assets. While a compendious sale, also known as ‘slump
sale’ can resuit i a possibility of the computation
provisions failing, icading to the charging section also
becoming ineffective, it is not necessarily the case always
when even there is a slump sale. If an undertaking is sold
as a whole and comprises of several assets along with
some imponderables and even then if the transfer
comprises of many ascertained capital assets with
reference to which the classification and sale price can be
ascertained with any degree of certainty, to that extent,

the provisions of section 48 of the Act can definitely work

é/,_
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and charge also can take effect to. It is only the possibility
of ascertaining the cost of acquisition and sale price
which is the determinative factor with reference to any
smaller capital asset or individual capita! asset comuprised
in a compendious saie which is a determinative factor ior
the charge under section 45 of the Act being effectuated

or failing.

86. If there is such a possibility with reference to any
transfer of capital asset including the slump sale, to that

extent it can definitcily be werked.

87. It is on such principle that the assessing officer was
of the view that the value of several capital assets was
ascertainabie with reference to the transaction between
the parties and with reference 1o the developments that
had taken piace between the seller and buyer which
material has thrown light on the possible value of the
individual assets though the price fixed for the whole unit

did not make a reference to the individual assets the
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basis on which the assessing officer had brought to tax
capital gains resulting from the transfer of the unit as a

£

going concern.

88. In so far as this finding is concerned, all the
authorities below have taken the view that such is the
possibility for ascertaining the capital gains resulting
from the sale of unit as a whole but with reference to

definite component capital assets of the entire unit.

89. The assessing officer was of the view that on the
facts of the present case, the transaction in question
cannot even be termed as a ‘slump sale’ as it was possible
to ascertain the value of the assets both for the purpose
of cest of acquisition and for the purpose of sale price and
therefere the gains attributable to the transfer of that
particular asset though as part of the compendious sale
was nevertheless ascertainable and if so it has to be
brought to tax. The assessing officer was himself of the

view that the facts of the present case were totally
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different from the facts as were available in the case of
‘COMMISSIONER OF INCOME TAX vs. MUGNEERAM
BANGUR & CO., reported in 57 ITR 299 and that the
value of individual assets was very much ascertainable in
the present case whereas it was not possible in
MUGNEERAM BANGUR'’S case [supra] and even in: terms
of the ratio in MUGNEERAM BANGUR’S case [supra] the
present transaction cannot be termed as a ‘siump sale’ as
even on the available facts it was possible o ascertain the
sale price and individual asseis such as land, building,
office equipment etc., though the source of information
was the valuation report given by the valuers whose
services had been availed by the purchaser and who were
internadionally renowned valuers and such particulars
per se did not eater the sale deed evidencing the sale
transaction of the entire undertaking as one unit and the
price was a lump price. The assessing officer also
recorded the finding that if the unit or undertaking

should have been transferred as one unit and all the
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assets and liabilities of the entire unit as such was taken
over by the purchaser, perhaps it could have constituted
a slump sale, but in the present case, the purchaser
having not acquired or taken over all assets and liabilities
of the running concern and as ncticed by the assessing
officer the purchaser not getting any cash balance of the
seller which was available in the bank accounts nor the
seller getting the assets such as the cutstanding dues to
the transferor company from its sister concern and the
buyer company not iaking over all ihe liabilities but
restricting it to miere two types of iliabilities such as crates
deposits of Rs.2,07,00,000/- and provision for gratuity of
Rs.15,00,000/+ and having conveniently left behind such
other liabilities rurnning into crores of rupees with the
transferor company itself, the transaction cannot be
envisaged as a 'slump sale’ transaction and the capital
gains should necessarily come to tax based on the facts
and figures of individual assets as was otherwise available

from the records though the assessee as such did not

o
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make it available. On such premise, the assessing officer
concluded that the capital gains can be ascertained arid
brought to tax. The assessing officer based on such
premise had for the purpose of computation of total
income in terms of section 115JA of the Act added to the
book profits of the assessee the entire amount of Rs.
43,16,50,812/- which the assessee itself had shown as
surplus on account of sale of the unit computed income
under section 115JA of the Act and brought to tax -30%
thereof and interest under sectinn: 234B of the Act and
arrived at the tota! tax liability after payment of advance

tax.

90. The first appellate authority for the VEry reasons
and agreeing with the view taken by the assessing officer
felt that the transaction is not a ‘slump sale’ as it did not
envisage the sale of all assets and liabilities of the
undertaking of the unit. The computation of capital gains
was determined on such premise and therefore agreeing

with the assessing officer opined that the benefit of the
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ratio of the Judgment by the Supreme Court in
MUGNEERAM BANGUR'S case [supra] was not availabie

to the assessee.

91.  On this aspect of the matter, the Tribunal in further
appeal by the assessee examined this question and Qbein.g
of the view that the facts of the preserit case being more
proximate to the facts as prevailed in ELECTRIC
CONTROL GEAR MANUFACTURING COMPANY's case
[supra], decided by the Supreme Couri rather than the
ratio of the Supreme Couit in ARTEX MANUFACTURING
CO’s case [supra] and further being of the opinion that on
the present facts of this case. the ratio of the Judgment of
the Bombay High Court in PREMIER AUTOMOBILIES
LID’s case [supral as well as the Judgment of the
Karnataka Higix Court in SYNDICATE BANK LTD’s case
I[supra] and the Judgment of the Delhi High Court in
PUN.JAB NATIONAL BANK FINANCE LTD’s case [supra]
being attracted and there being possibility of computing

the capital gain as a result of the transfer with reference
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to the cost of the business undertaking as a whole as that
also constitute an asset within the meaning of sul-
section [14] of section 2 of the Act and for such
determination remanded the matter to the assessing

officer.

92. The Tribunal in the process also rejected the claim
of the assessee that the trensaction is in thie nature of a

‘slump sale’.

93. In the light of ihe discussion abcve, what emerges is
that while as to whether a transaction is in the nature of |
'slump sale’ or not theugh dependent on facts can also
become a question of law as to whether the computation
of capital gains for the purpose of section 45 of the Act
and in the manner provided under section 48 of the Act
dees not get automatically defeated even if the sale is
characterized as a ‘slump sale’ if on the other hand it is
not even a ‘slump sale’ the question of failure of the

provisions of sections 45 and 48 of the Act on the premise
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that the transaction is a ‘slump sale’ does not even arise.
Such question being essentially a question of law and ail
the three authorities having recorded a finding that there
is no ‘slump sale' and with the possibility of ascertaining
individual value of different assets while the question as
to whether the transaction was ‘slump sale or otherwise if
partakes the character of question of fact cannot be
examined by this court in an appeai under section 260-A
of the Act and even it should be considered as a question
of law, it goes agairist the assessee for the reason that on
facts all the three authorities have recorded probability of
ascertaining gains attributable to transfer of individual
assets though comprised in the compendious sale of
selling the entire unit as one unit and without necessarily
indicating the price at which the individual assets have

been sola.

24.  Accordingly, this question has to be necessarily

answered in favour of the revenue and against the

@ssessee and in the positive manner.
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profits as ascertained under the provisions of the
Companies Act, 1956 in ferms of any one of clauses {aj to
[f] of explanation under section 115JA of the Act. To put it
in other words. whether this surplus amount was an
amount which could have been added back to the book
profits of the assessce for the pu pose of determininig the
deemed  income of the assessee for the yvear under
consideration in terms of the provisions of section 115JA

of the Act.

97. It is in the centext of such examination, Sri.
Shankar, learned courisei for the assessee has put in best
efforts to educate us on the procedures of accountancy,
book keeping ete.. and has placed before us a wealth of

material fouching on these aspects.

98, We have heen taken even to foreign judgments for
understanding as to what exactly can constitute book
profit of a company. particularly, in the context of the

assesgee having indicated in its books of accounts and
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also as part of its return this precise amount had been

transferred to its capital reserve account.

99. While transaction resulting to this extent of surplus
and the entire amount having been transferred to the
capital reserve account of the assessee company is not
disputed, the argument is that, nevertlieless, the amount
cannot be added back in terms of clauselb] of explanation
to section 115JA of the Act for the reasen that the said
amount is not dekited to the profit und loss account of
the assessee. It is for making us understand as to what
is meant by the protii and loss account, we have been
educated on the practices of book keeping, preparation of
profit and loss account, the practices prevailing in
ascertaining the assets and liabilities and the manner in

which they are depicted etc.,.

H0C. In so far as the question of computation of the book
profits of the assessee for the purpose of section 115JA of

the Act is concerned, while both learned counsel for the
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revenue and the assessee would not dispute that the book
profits for the purpose of section 115JA of the Act may
not be necessarily the same as book profits as ascertained
or computed in the normal course of the practice of book
keeping and accountancy and the manner in which the
profits of the company is comptited. particularly, in the
wake of the provisions of the expianation to sub-section
[2] of section 115JA of the Act and in the present case
what is relevant being if at all clauses [a] to {f] of the
explanation providirig for addition of the amount covered
under clauses [al to {f] to the book profits as already
ascertained in terms of sub-section [{2] which in turn only
says that the assessee should first prepare its profit and
loss account for the relevant previous year in accordance
with the provisions of parts-II & I of Schedule-VI to the
Companies Act. 1956 and even in respect of the book
piclita as ascertained under the main provisions of
section 115JA[2], further modifications as envisaged

under the explanation being required to be applied to the
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actual book profit for arriving at the figure of amount
equal to 30% of such book profits, the question will be the
book profit as otherwise computed by the assessee even
as per the provisions of the Companies Act if is reavired
to be re-modified by either increase or decrease as

envisaged under the explanation.

101. It is in this background Sri. Shankar., learned
counsel for the assessee has vehemently urged that there
is absolutely no scope for the assescing officer to tinker
with or ailter the book profits as determined by the
assessee and as has been accepted by the authorities
under the Companics Act and in which event it is
presumed to have been so computed only in tel;ms of the
provisions of parts II & III of schedule-VI to the
Companies Act, 1956 and on the authority of good
nuinber of Judgments of the Supreme Court and the High
Courts, it is not open to the assessing officer to sit in
jiudgment over the ascertainment of book profits by the

assessee  and  as  recognized/approved by the
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corresponding authorities under the provisions of the
Companies Act, 1956 and on facts the present situatipn
being not one covered under any one of the clauses [a] (o
[f] of the explanation to sub-section [2] of zection 115JA of
the Act, there was no way of the assessing officer re-
determining the book profits for the purpose oi section
L115JA of the Act by adding the so called surplus as é
result of the slump sale representing a sum of Rs.
43,16,50,811.69/- which had been directly taken to the
capital reserve account without having been debited to
the profit and loss account of the assessee in terms of
clauses [a] & Ib| of the explanation, the assessing officer
should have simply accepted the return filed by the
assessee indicating the book profit as computed and
recognized by the authorities under the Companies Act
arid such book profit to the tune of Rs.4,69,69,196/- and
the liability of the assessee for the assessment year in

gnestion having computed only on such basis and not by
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the modifications as had been carried out by the

authorities.

102. It is only in the wake of such contentions and
authorities cited against the view taken by the assessing
authority yand the appellate authority, Sri. Séshachala,
learned senior standing counsel jor the revenue has
contended that the ascertainmen: of book profits as
indicated by the assessing officer and rejecting tfle return
filed by the assessee is onlv for the reason that there was
scope to operate the provisionis of clauses [a] to [fl of
explanation to sub-section [2] of section 115JA of the Act,
particularly, clause [b] which indicates that the amount
carried to any reserve by whatever name called and
admitted case of the assessee also being this surplus
amount of Rs.43,16,50,811.69/- being the result of the
trarsfer of the soft drink unit of the assessee as a going
concern and on a lumpsum price and even the assessee
1tself having indicated to its shareholders in terms of the

tweriticth annual report for the assessment year 1998-99
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that the net profit for the year was a sum of
Rs.4,20,34,196/- etc., and there also being a clear
admission  that there was surplus  of Rs.
43,16,50,811.69/- ?which is nothing but the gains
attributable to the disposal of the soft drink undertaking
as a going concern for a slump price and in fact such a
revelation in the annual report and also virtuaily an
admission in Annexure-B to the report filed by the
assessee in terms of the note at the bottom of the sheet of

computation of total income which read as,

"surplus  of Rs.43,16,50,811.69/- and on
disposal of scftdrink unazsrtaking as a going
concern for a slump price has been treated as
capital receipt and not taken into account in the
above cornputation.”
the correction applied by the assessing officer for arriving
at the book profits of the assessee for the year in question
i terms of section 115JA of the Act was fully justified

and therefore the questions on this aspect should be

answered in favour of the revenue.
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103. The emphatic submission of Sri. Seshachala,
learned senior standing counsel appearing for the reveriue
is that the re-computation of the book profits of the
assessee for the purpose of section !15JA of the Act by
the assessing officer is not by way of any modification o-
alteration of the book profits of the assessee as computed
or determined in terms of the provisions of parts — II and
HI of schedule-VI to the Companies Act, 1956 but only by
the working of the explanation on the amount of book
profit even as otherwise by the assessee in terms of these

provisions.

104. While Sri. Sirankar, learned counsel for the assessee
is very right that on the strength of the authority placed
before us. on benalf of the assessee, there cannot be two
opinions thai the book profits as ascertained by the
assescee and as certified by its auditors statutory or
ctherwise as had been accepted by the authorities under

the Companies Act, 1956 cannot be in any way found
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surplus is in excess of the written down value and actual
cost, the amount which is over and above the difference
between the actual cost and the written down vaiue has
to be brought to capital gain and in tlie instant case, the
assessee having not claimed any deduction in respect of
section 41[2] of the Act, but having treated the entire
capital receipt by showing it in the profit and loss account
by carrying the surplus amount as a result of slump sale
to the capital reserve account, the capital gain amount
was very much ascertainabie and at any rate it is the
amount forming part of the transfer of the unit as a
| slump sale and therefere would contend that when the
authorities under the Act, particularly, the assessing
autherity wes able to reasonably ascertain the capital
gain attributable to the identified assets forming part of
the slump sale and with reference to the cost of initial
acquigition or the written down value of the asset and the
sale price attributable to that particular asset with

referenice to the report of the valuer who had been

o
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appointed by the buyer which can form a very firm basis
for arriving at the capital gain in respect of such assets
the tribunal could not have allowed the appeal of the
assessee purporting to follow the ratio of the decisicn of

the Supreme Court.

106. If the examination is not in the context of the main
provisions of section 115JA[2] of the Act which reads as

under,

“115-JA. Deemed income relating to
certain compariies -

(2)  Every assessee, being a company, shall,
Jor the purposes of this section prepare
its profit and loss account for the
relevarit previous year in accordance
with the provisions of Parts II and IIl of
Schedule VI to the Companies Act, 1956
{1 of 1956):

Provided that while preparing profit and
loss cccount, the depreciation shall be
caiculated on the same method and
rates which have been adopted for
calculating the depreciation for the
purpose of preparing the profit and loss
account laid before the company at ils
annual general meeting in accordance
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with the provisions of Section 210 of the
Companies Act, 1956 (1 of 1956):

Provided further that where a company
has adopted or adopts the financial year
under the Companies Act, 1956 (1 of
1956), which is differeint from the
previous year under the Act, the method
and rates for calculation of depreciation
shall correspond to the method and rates
which have been adopted for calculating
the depreciation for such financial year
or part of such financial year falling
within the relevant previous year.

Explanation - For the purposes of this
section, “hool profit” means the net profit
as shown in the profit and loss account
Jor the relevant previcus year prepared
under sub-section (2}, as increased by -

(a)  the amouni of income tax paid or
payable, and  the  provision
therefor: or

(bj  the amounts carried to any
reserves by whatever name called;
or

(c] the amount or amounts set aside to
provisions made for meeting
liabilities, other than ascertained
liabilities; or

(d)  the amount by way of provision forg
losses of subsidiary companies; or
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the amount or amounts of
dividends paid or proposed; or

the amount or amounts of
expenditure relatable (o any
income to which any of the
provisions of Chapter IIi applizs;

if any amount referred to in clauses (aj to
{(fl is debited to the profit and loss
account, and as reduced by -

()

(ii)

the amourit withdreiwen from any
reserves o provisions if ariy such
amount is credited tc the profit and
loss account:

Provided that, wheie this section is
applicable to an uassessee in any
previcus - year - f(including the
reievant previous year), the amount
withirirawwn from reserves created
or prouvisions made in a previous
year relevani to the assessment
year commencing.on or after the 1st
day of April, 1997 but ending
before the Ist day of April, 2001
shall not be reduced from the book
profit unless the book profit of such
year has been increased hy those
reserves or provisions (out of which
the said amount was withdrawn)
under this Explanation: or

the amount of income to which any
of the provisions of Chapter I
applies, if any such amount is
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(iv)
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credited to the profit and loss
account; or

the amount of loss brought forwarei
or unabsorbed’  depreciation,
whichever is less as per books of
account.

Explanation - For the purposes of
this clause -

(@) the loss shall not include
depreciation;

(b)  the provisions of this ciause
shall rict apply if the amount
of loss brought forward or
unabsorbed devreciation, is
nil; or

the amount of profits derived by an
industric!  undertaking from the
business of  generation or
generation  and  distribution  of
power; or

the amount of profits derived by an
industrial undertaking located in
arn: industrially backward State or
district as referred to in sub-section
(4) and sub-section (5) of Section
80-1B, for the assessment years
such industrial undertaking is
eligible to claim a deduction of
hundred per cent of the profits and
gains under sub-section (4) or sub-
section (5) of Section 80-IB; or
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{(vii)

(viii)
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the amount of profits derived by an
industrial undertaking from the
business of developing,
maintaining and operating any
infrastructure facility as defined as
defined in the Explanation to sub-
section (4) of Secticn 80-IA and
subject to fulfilling the conditions
laid down in that sub-seciion: or

the amount of profits of sick
industrial ~ company - for  the
assessmerit year cornmencing from
the assessment year relevant to
the previous year in which the said
company fwas  become a  sick
industrial  company under sub-
section (1} of Szaction 17 of the Sick
Industricl — Companies  (Special
Provigions) Act, 1985 (1 of 1986)
and ernding with the assessment
gear during which the entire net
worth of such company becomes
equal  to  or exceeds the
accumulated losses; or

£xplanation - For the purposes of
this clause, “net worth” shall have
the meaning assigned fo it in
clause (ga) of sub-section (1) of
Section 3 of the Sick Industrial
Companies (Special Provisions) Act,
1985 (1 of 1986).

the amount of profits eligible for
deduction under Section 80-HHC.
computed under clause (a), (b) or (c)
of sub-section (3) or sub-section (3-
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A), as the case may be, of that
section, and subject to the
conditions specified in sub-sections
(4) and (4-A) of that section;

(ix} the amount of profits eligible for
deduction under Section 80-HHE,
computed under sub-section: {3) of
that section.”

various authorities referred to and relied upon by Sri.

Shankar, learned counsel for the assessee would be of no

significance.

107. Even in the matter of ascertaining the capital gains
as a result of transfer of a capital asset and through the
mechanism of section 48 of the Act - the computation
provision, the whole exercise is to ascertain what possible
surpius has resulted in favour of the assessee as a result
of the transfer and after allowing such other deductions
such as cost of improvement etc., as factually found to

have been incurred etc.,.

108. A transaction of the slump sale which is patronized

by many corporate assessees and very popular is only for
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the reason that if the transaction is to be characterized as
a slump sale it can result in avoiding charge under
section 45 of the Act by demonstrating the non
workability of the computation provision, namely, section
48 of the Act in the facts and circumstances of a given
case. While it is no doubt that the eiercise on the part of
the assessee is to avoid the lability as a result of capital
gains and the assessee may claim such possibility by
claiming that it is impossible 1o work the provisions of
section 48 of the Act to ascertain the capital gain, when
the provisions are examined cannot be from such
background, but from the angle of as to whether the

provision can be inade workable or otherwise or if it is

pessible to ascertain the gains even otherwise also,

109. In the present case, we find that the assessee on its
own computation has made a clear admission even in
terms of the note appended to the return that the
fransaction of slump sale has resulted in a surplus of Rs

43,16,569,811.69/-. It is also the undisputed position that
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the amount has been carried to the capital reserve
account. In the wake of such admitted position, it is very
clear that the provisions of section 48 of the Act can be
worked by accepting the assessee’s own version that the
surplus is the gain to the assessec @s a result of thé
transaction of slump sale of the entire soft drink unit as a
going concern and the total income of the assessee

computed on such premise.

110. However. we make it clear that the ascertainment of
capital gain by this process being on the premise that the
assessee itself had indicaied that the transfer of bottling
unit as a going concern had resulted in a surplus
realizationn of Rs 43,16,59.811.69 and for such arrival of
the surplus amount, the assessee would have quite
naturaily given deduction to the cost of the acquisition of
vanous components, which ultimately constituted the
cost of the bottling plant and that amount having been
reduced from the sale price of the bottling plant as a

whote i.e. from out of Rs 55.44.90,899/- and therefore
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the difference of Rs 43,16.59.811.69 constitutes the
capital gain even in terms of the provision of Section 48 of
the Act. if the assessee should claim that any part of the
cost of acquisition, in respect of various componens of
the bottling unit. which was sold, had not figured at the
time of the computation of the surplus and if such
amount is in fact fo.rn'l_ing part oi the actual cost of
acquisition in respect of any component of the bottling
unit, we reserve liberty to the assessee to put forth such a
claim before the assessing oificer, even now. after the
remand and to make good this claim with supporting
material and proot before the assessing officﬁr. If the

assessing officer should find that any such claim now put

forth by the assessee for claiming further deduction from
out of the tetal surplus amount of Rs 43,16.59.811.69 is
Justified in law and on facts, such claim can be
entertained and a further deduction allowed from out of
the arnount of Rs. 43,16,59,811.69 (o arive at the actual

gainz. - If on the other hand, the assessing officer is not

e
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convinced of the genuineness of the claim for the further
deduction on the tenability of such claim to be allowed
and as a deduction forming part of the cost of acquisition
of the asset for computation under Scction 48 of the Act
or even if it is found that the claim is not substantiated
by the assessee by adequate supporting material, being
not placed by the assessee before the azsessing officer,
then the assessing officer should proceed on the premise
that the surplus amount itsell is the gain attributable to
the transaction of transfer of bettling plant as a going
concern even in terms of Section 48 of the Act and to
proceed to compute the overall taxable income of the

assessee and thereafter to ascertain as to whether the

taxable income of the assessee computed on such
premise is sull found to be less than 30% of the book
profits of the assessee. in which event, to apply the
previsions of Section 115JA of the Act to arrive at the
taxablie income of the assessee in terms of the provisions

of Section 115JA and to determine the precise tax liability
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of the assessee for the assessment year in question. This
direction holds good at all places where we have made
reference to tlie capital gain of the assessece being the
surplus amount of Rs 43,16,59.811.6G. ¢ven as indieated
by the assessee in its books of account and also in the

return as had been filed by the assessee.

1T1. When such is the possibility on the strength of the
authority of the judgment of the Supreme Court in
ARTEX's case [supral, respert of the entire transaction of
a slump sale, it is afortiari possible in cases where
ndividual assets forming vart of the entire unit sold as a

slump sale, arc identifiable with certainty or on a firm

basis, the gains attributable to the individual assets can
also be ascertained and that gain brought to tax. As to
which ol these (wo possibilities are attracted to a
particular - case is dependent on the facts and

circrunstances ol the case.
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113. We find in the present set of facts and
circumstances, the entire exercise would have become
relevant only if the assessing officer should have found
that on a proper computation of the total income of the
assessee, i.e., by accepting the surplus as indicated in the
note to the return filed by the assessee to be the capital
gain and on such premise the totai income should have
been ascertained and if it was in fact found that it was
less than 30% of the amount as computed by applying
the provisions of section 115JA of the Act then alone
further questions wculd have arisen. But, unfortunately,
the assessing officer having proceeded on the premise
that the transaction was a slump sale, the surplus
attributable to the entire transaction was not
ascertainable and curplus attributable to a few individual
assets on the premise of the report of the valuer
appointed by the buyer should be taken as the basis for
computation of gains for transfer of these assets which is

an exercise though cannot be totally characterized as an

P
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erroneons or an illegal exercise biut nevertheless the
question being as to whether it was necessary at all if the
capital gain is the amount of surplus as admitted by the
assessee itself and as a result of the transfer of the nnit
as a going concern and if the tota! income o1 sich
premise if should have fallen short of 30% of the book
profits in terms of the provisions of section 1150A of the
Act, then alone the requirement of section 115JA of the
Act arising, we are of the view that examining the various
contentions put forih ore benali of the assessee in the
context of the p;'incipies of accountancy and book

keeping, to ascertain as to whether there was a debit to

the profit and loss account or not, is an exercise wholly
unnecessary, but in the circumstances the matter is
requured to be remanded to the assessing officer for re-
defermining the tax liability of the assessce, particularly.
ori the basis of the surplus as indicated in the note to the
retirr: Giled by the assessee to be the capital gain for the

relevant accounting period and to find out as to whether
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such total income is still short of 30% of the book profits
of the assessee and then alone to apply the provisions of

section 115JA of the Act would have arisen.

114. In such circumstances, we are of the view that the
matter warrants remand to the assessing authority to
compute a fresh the total income of the assessee even in
terms of the provisions of section 115JA of the Act, if the
situation warrants the determination of the taxable
income as provided under section 115JA of the Act and
the corresponding tax liability of the assessee on the
premise that the surplus amount as indicated in the note
to the return filed by the assessee in itself constituted
capital gain and that capital gain being part of the total
income, arrived at the total income afresh and then
computer the tax liability in terms of the provisions of
section 115JA of the Act and to decide the caseé on such

preniise.
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115. It is therefore, we are of the view that it is wholly

unnecessary to answer all the questions raised in these

appeals.

116. Accordingly, the substantial questions of law raised

in these appeals are answered as follows:

In ITA No. 320 of 2004

Question

Answer

Whether the i#ibunai was
correct in holding that interest |
under Section 234B of the Act |
cannot be levied against the
assessee as the computation of
income has been inade under
Section 115JA of the Act?

| to be levied. Question

Not  correct. Wrong.
Under Section 234B,
interest can be and has

answered in the
negative, in favour of
the revenue and against
the assessee.

Whether the tribunal was
correct in taking into
consideration irrelevant
circumstances like ‘bona fides
of the assessee’, ‘whether the
default Las committed
deliberately’ in falling to pay
advance iax under Section 208
of the Act when Section 234B
nterest is levied autormatically
as there is no discretion?

Not correct. Bona fides
cannot  absolve an
assessee of a statutory
provision like Section
234B of the Act, with no
discretion being left to
the statutory authority
to apply or not to apply
the provisions of
Section 234B of the Act.
Therefore, the question
is answered in the




130

negative, in favour of
the revenue and against
the assessee.

|

Whether the Tribunal was
correct in holding that the
transfer of soft drini unit of the
assessee was a slum (sic) sale,
when the individual valuation
of the assets has been made
by the expert valuer before
arriving at the total sale
consideration for transfer of
the unit?

While the  question |
whether a sale is a
slump sale or otherwis
is essentially a question
of fact, in the present
case the tracsaction
being a slump sale does
rint make much
difference to the tax
liability of the assessee

having regard to our
opinion that even a
transaction in the

nature of a slump sale
can attract tax liability,
for statistical purpose
this question is
answered in the
affirmative, as we are
not inclined to disturb
the finding recorded by

the tribunal for the
reason indicated
hereinbefore.

Whether  the Tribunal was
correct in holding that there
was no default u/s. 208 of the
Act in not paying the advance
tax on the ground that entire
fransaction of sale was a slum
(sic) sale and no capital gains
| are_chargeable, when the levy

No, not correct, for the

reason that the
operation of the
provisions of section

208 of the act is not
dependent on a sale
transaction being a
slump sale or otherwise
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of interest u/s. 234 B of the
Act was mandatory?

and even when  the
transaction is
characterized as a

slump sale, there can
be ascertainable gains
arising from the sale of
the asset resuiting in
not only the tax liability

but also other |
conseguences due to
the non-

compliance/non-
acherence to the other
mandatory provisions of
the act.

In ITA No. 325 of 2094

No Question Answer

a | Whether the fribunal is justified | Tribunal is justified in
in holding that the transaction holding that the
of slump sale is taxable when | transaction of slump
the provisions of Section 50B of | sale is taxable even
the Act was introduced from 1- prior to the
4-2000 and thus not applicable | introduction of Section
te the assessment year 1999-| 50B of the Act,
20007 introduced w.e.f. 1-4-

2000, in the light of our
discussion above and
therefore the question
is answered in the
affirmative, in favour of
the revenue and against
the assessee.
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Whether the tribunal, on facts
of the case, is correct in law, in
holding that the capital gain on
the transfer of entire
undertaking as a whole has to
be computed?

The tribunal is correct

in holding that the
capital gain c¢n the
transfer of entire |

undertaking as a whiole
has to be computed and
in the Ilight of the
further clarification:
made in this iudgment,
the computation is to

be made by the
assessing cofficer, as we
are . remanding  the

matier tc the assessing

officer for such
purpose. The question
is answered in the

affirmative, in favour of
| the revenue and against
' the assessee,

Whether the slump  sale
amount received on the fucts

Answered in the
affirmative in favour of

and circumsiance of the | the revenue and against
appellant  case  constitute | the assessee.

cupital receipt?

Whether,  on  facts and|The question is
circumstance of the case, is the | answered in the

tribunal, justified in law, in
holding that recomputation by
the assessing officer for the
purpose of determining book
prafit under Section 115JB of
the Act, is in accordance with
las?

affirmative, in favour of
the revenue and against
the assessee, holding
that it is for the
assessing  officer to
compute the book of

profit for the purpose of

c
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Section 115JA of the
Act, even after the
preparation of the profit
and loss account of the
assessee tor thie
relevant previous year,
in accordance with the
provisions of part-1I and
Il of Schedule-V1 of the
Companies Act, 1956
and by examining the
applicability of each
ciause in the
explanation to sub-
sectior: {2) of Section
115JA of the Act.

Whether the surplus on the The question as posed
sale of the underiaking as alis not apt. While in the
whole requires 10 be crediied to | preparation of  profit
the profit and loss account in| and loss account as per
accordance with part-Il anc [l | the main part of sub-
of Schedule-VI of the | section (2) of Section
Companies Aci? 115JA of the Act, it has
to be only in terms of
the provisions of part-II
and III of Schedule-VI of
the Companies Act,
1956. the computation
of book profits for the
purpose of this Section,
of which 30%
constitutes deemed
income of the assessee
for the relevant period,
is only by operating the
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explanation to sub-
section (2) of Section
115JA of the Act.

Whether  the  tribunal s
Justified in law in holding that
the decision of the Supreme
Court in case of Apollo Tyres
Ltd VS CIT in 255 ITR 273 is
not applicable to the
appellant’s case?

The tribunal is justified |
in holding that the
decision of the Supreme
Court in case of Apollo

Tyres Ltd VS CIT [255
ITR 273} is not
applicable to the

appeliant’s case, both
as indicated above and
also for the reason that
the decision of the
Supreme Court being in
irie context of Section
115J of the Act, it
cannot be said to be an
authority or declaration
of law, even in respect
of provisions of Section
115JA of the Act. The
question is answered in
the affirmative in favour
of the revenue and
against the assesee.

s
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In ITA No. 597 of 2004

Question

-

Answer

Whether the tribunal was
Justified in law in holding that
there are no mistake apparent
Jfrom the face of records on the
Jacts and circumstance of the
case and application made by
the appellant would amount to
a review?

Whether the tribunai was
Justified in taking that non-
applying of the decision of the
Hon'’ble Supreme Couwrt  in
Apollo Tyres in 255 [TR 273
would not consiitute apparent
mistake liable for reciificatiori
under Sectior: 254(2) of the
Income Tax Act?

Whether  the tribunal  is
Justified in holding that the
surplus on the sale of the

undertaking as a whole
requires to be credited to the
profit  and  ioss account in

accordance with part-lI and II
of  Schedule-VI of the
Compariies Act, when the case
is not part and parcel of the
woorking results and
consequently whether such
| finding constitutes apparent
| mistake on the facts of the
case?

In the light of our
answers te guestions in |
ITA No &20 of 2004,
filed by the revenue,
and TA Nc 325 of|
2004, filed by the
assessee, the answer to
these questions are
acadeinic and recede to
ine background.
Hence, ali the four
questions are  not
answered, but  for
statistical purpose, the
questions  relating  to
the disposal of this
appeal are answered in
the affirmative in
favour of the revenue
and against the
assessee.
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d | Whether the finding of the
tribunal that the transaction of
slump sale is taxable for the
assessment year 1999-2000
when the provisions of Section
50B of the Act was introduced
Jrom 1-4-2000 and
consequently constitute an
apparent mistake rectifiable
under Section 254(2) of the
Income Tax Act?

In ITA No. 2971 of 2005

Q. Question Answer

a | Whether the Tribunal was/| The tribunal is correct
correct in holding that interest] in holding that interest
under section 2348 of the Act! under section 234B of
cannot be levied aguinst the!the Act cannot be
assessee as the computation of| levied against  the
income has heen made under| assessee as the
Section 1 15JA of the At computation of income
has been made under
Section 115JA of the
Act.  The question is
answered © in the
negative, in favour of
the revenue and
against the assessee,

b | Whether the Tribunal was Not correct. The
correct in taking into | question is answered
consideration irrelevant | in  the negative, in

circumstances like ‘bonafides | favour of the revenue
of the assessee’, ‘whether the | and against the

| dejault was committed | assessee.
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deliberately’, in failing to pay
advance tax under Section 208
of the Act when Section 234B
interest is levied automatically
as there is no discretion.

117. In the result, the appeals of the revenue in ITA
No0.320 of 2004, 2971 of 2005 are allowed, and the orders
of the assessing authority levying interest under section
234B of the Act in respect of the deiayed remittance of
advance tax is restored, The appeals filed by the

assessee in ITA Nos.325 of 2004 and 597 of 20047are

dismissed.

Sd/-
JUDGE

Sd/-
JGDGE
*pik/AN




