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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClIVIL JURI SDI CTI ON

WEALTH TAX REFERENCE NO. 118 OF 1998
Mot wane Manufacturing Co. Pvt. Ltd.,

)
222-224, M das, Sahar Pl aza, )
Mat hur das Vasanji Road, )

)

Andheri (E), Muinbai -59. .. Appl i cant
Ver sus

The Conmi ssioner of Wealth-tax )

Munbai GCity-1 Minbai . ) .. Respondent s

Ms.Beena Pillai i/by D.MHarish & Co. for the
appl i cant.

M . P. S. Sahadevan for the respondents.
Coram: F.l.Rebello & R S. Mohite, JJ
Date : 20.2.2009.

Judgnent :- ( Per : R S. Mhite,J)

1. The questions of law as referred to this Court
under Section 27(1) of the Wealth Tax Act are as

foll ows : -

1) Wether the Tribunal was right in law in hol ding
that | and used for internal roads of the factory and
pl ay ground for workers of the factory is taxable as
weal th of the conpany, when the factory buil di ng has
not been charged for wealth-tax ?

2) \Wether the Tribunal was right in [aw in hol ding
that the approach road and internal roads are
treated as part of the building for the purpose of
depreciation wunder the Incone-tax Act, 1961 and
therefore, the assessee is the owner of the land ?

2. The brief facts of the case were as under :-

(a) The applicant conpany was the owner of a plot of
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land w th several structures standing thereon. For
t he assessnent year 1990-91, an assessnent was filed
by the assessee detailing the details of the user of
the aforesaid open plot of |land. These details as

shown by the assessee were as follows :-

Bui | di ngs : -
(1) Land surrendered to the Mnici pal
Corpn. for Road wi dening in frong 313.155 M
(2) Land under factory building 1374. 355 M2
(3) Land under R & D buil ding 578.310 M2
(4) Land under Transfornmer & Gen.room 33.540 M
(5) Canteen 95.985 M
(6) Cycle stand & Store roons 278.132 M2
2673. 486 M
2. Open land : Appurtenant to above
bui | di ng 5346. 972 M
3. Open land : Under internal roads
& pl aygrounds 3720.00 M
4. Qpen vacant : Land to be consi dered
for this valuation 3334.130 M

(b) The assessing officer passed an order val uing
the open land at Rs.18,59,715/- on the basis of
value as determned for earlier assessnment years

1988-89 and 1989-90.
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(c) In an appeal filed by the assessee before the
CIT(A) it was contended that the Assessnent O ficer
had not considered the grant of exenption from the
wealth-tax in respect of land appurtenant, |and
reserved for play ground and ot her conmobn services.
CIT(A) partly allowed the appeal by granting relief
in respect of the Iland appurtenent adneasuring
5346. 972 but refused to grant exenption in respect
of the open |land adnmeasuring 3728.00 sq.ntrs. over
which there were internal roads and a play ground.
Both revenue as well as the assessee preferred an
appeal before the ITAT and by its common judgnent
and order dated 26.2.1997, the |ITAT dism ssed the
appeal of the assessee and all owed the appeal of the
revenue to the limted extent of land adneasuring
313.155 sq.ntrs. said to have been surrendered to
the Bonbay Municipal Corporation. Being aggrieved
by the judgnent of the |ITAT, the assessee therefore,

requested for a reference and the questions already

ment i oned her e-i n-above have been t her ef or e,
referred.
3. It is a comon ground that for the relevant

year, wealth tax in respect of the assessee conpany
was chargeable in accordance with section 40 of the
Wealth Tax Act which was introduced by the Finance

Act 1983. Section 40(3) set out assets which were
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chargeable to wealth tax and section 40(3)(vi) was

inthe following terns : -

: (vi) building or |Iand appurtenant thereto, other
than building or part thereof used by the assessee
as factory, godown, warehouse, hotel or office for
the purposes of its business or as residential
accommobdation for its enployees or as a hospital,

creche, school, canteen, library, recreational
centre, shelter, rest roomor lunch roommainly for
the welfare of its enpl oyees and the | and

appurtenant to such building or part

Provi ded that each such enployee is an enployee
whose i nconme (exclusive of the value of all benefits
or anenities not provided for by way of nonetary
paynent) chargeabl e under the head "Sal ari es" under

the I ncone-tax Act does not exceed ei ghteen thousand
rupees.

On a plain reading of the section, it is clear
that internal approach roads or play grounds were
not wthin the exceptions which were carved out by
the said sub-section. The exception thenselves
pertain to certain kinds of building and |I|and
appurtenant to such buildings or part thereof.

Therefore, it is clear that first a building which

fell in the category covered by the exception had to
exi st. Then and only then | and appurtenant to such
building would also fall within the exception. W

are unable to accept the contention that a play
ground, approach road or internal road can be said

to be a building.

4. Counsel for the applicant nmade sonme attenpt to

contend that Jland on which construction of a
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building was not perm ssible would anbunt to the
vacant |and. Reliance was placed on the definition
of wvacant land in section 2 of the Uban Land
Ceiling Act. The definition clause in the said Act
expressly sets out that definitions are restricted
for the purposes of the said Act. Counsel for the

applicant drew our attention to the judgnment of the

Apex Court in the case of Angoori Devi(Smt) Vs.
State of UP. & Os. reported in AIR 1997 SC 875.

That judgnent also pertains to the definition of
vacant |and as contained in the Uban Land Ceiling
Act . In our view, it would have no bearing on the

i ssue i n question.

5. In our view, therefore, issue no.1 is required
to be answered in the affirmative and in favour of

revenue.

6. In so far as question no.2 is concerned, it is
seen fromthe record that the assessee hinself has
never controverted the fact that he was the owner of
the entire plot wth the structures st andi ng
t her eon. Since his ownership of the plot in
guestion is admtted, such ownership will include
the ownership of the internal roads and approach
roads which fall within the plot. It appears that
the second question was referred on the basis of a

contention raised by the assessee that he was not
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the owner because the municipal bye-laws required
himto reserve a part of his |and for approach roads
and internal roads. In our view, such approach
roads and internal roads even if required to be kept
by municipal bye-laws, do not result in change of
ownership of the |[and. These approach/i nternal
roads continue to be used by the owners for their
own purposes and it is in this background that such
approach roads or internal roads are treated as a
part of the building for the purpose of depreciation
as per the Inconme-tax Act 1961. |In our view, the
issue of ownership of the asset is not dependant
upon the provisions of the Income Tax Act 1961

Since the ownership of the asset is an independant
facet which can be determ ned i ndependantly of the
| ncone Tax Act and as t he appl i cant has
categorically admtted his ownership over the plot
of land, we do not find it necessary to answer issue
no. 2. Hence, issue no.2 is returned unanswered.

Ref erence stands di sposed of f accordingly.

(R S. Mohite,J) (F.I.Rebello,J)
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