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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL CIVIL JURI SDI CTI ON
| NCOVE TAX APPEAL NO. 1241 of 2008
The Conmi ssioner of |ncone Tax-23)

Pr at yakshakar Bhavan, BKC, )
C- 10, Room No. 302, 3rd Fl oor, )
)

Bandra *(East), Minbai-51. .. Appel | ant
Vs.

M s. Pol ycott Corporation )

1801/ 02, Takshashila, Nirmal )

Nagar, Link Road, Mil und, )

Munbai - 80 ) . . Respondent

M. Atul Ahuja with M. P.S. Sahadevan, for the
Apopel | ant .
M.S.G Dalal, for Respondent.

CORAM F.|. REBELLO &

R S. MOH TE, JJ.
DATED: 23rd January, 2009

JUDGVENT (PER F.I1. REBELLQ, J):

The Revenue has preferred this Appeal on

the foll ow ng question: -

"(A Whet her on the facts on in
circunstances of the <case and | aw,

Hon'ble |.T.AT. is right in directing

t he
t he

t he

A.O to conpute the deduction under Section

80HHC of the Act after the books of accounts

having been closed/made up with the total

export turnover ascertained, holding

t hat

the reduction in the invoice anount having

been approved by the RB.I., the original
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sales price stands nodified to this extent
and such nodified price only should be

i ncluded as part of export turnover?.”

2. Bef or e answering the guestion, it IS
necessary to consider the contentions raised on
behalf of the Respondent that if the the tax does
not exceed Rs.4.00 |akhs the Appeal ought not to

have been fil ed.

3. On the other hand on behalf of the Revenue
t he | earned Counsel relies on the C.B.D.T.
i nstruction No. 05/ 2008 dat ed 15th My, 2008.
Section 268A has been introduced in the Income Tax
Act by Finance Act, 2008. Pursuant to the said
provi si on an instruction has been issued in
supersession of all other earlier instructions. In
so far as the H gh Court is concerned Appeal can
also be filed when the tax effect exceeds the
monetary limt of Rs.4.00 |akhs. Para.4 defines
"tax effect” to nmean the difference between the tax
on the total incone assessed and the tax that would
have been chargeable had such total incone been
reduced by the anobunt of incone in respect of the
i ssue against which appeal is intended to be filed.
It is not necessary to refer to the other paras of

t he i nstructi ons. VWhat is rel evant for our

di scussion is para.5 which reads as under: -
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"The Assessing Oficer shall calculate the
tax effect separately for every assessnent
year in respect of the disputed issues in
the case of every assessee. |If, in the case
of an assessee, the disputed issues arise in
nore than one assessnent year, appeal shal

be filed, in respect of such assessnent year
or years in which the tax effect in respect
of the disputed issues exceeds the nonetary
limt specified in para.3. No appeal shal

be filed in respect of an assessnment year or
years in which the tax effect is less than
the nonetary Iimt specified in para.3. 1In
other words, henceforth, appeals wll be
filed only with reference to the tax effect

in the relevant assessnent year."
Para.5 can be read in the follow ng manner: -

(1) The Assessing Oficer shall «claculate
t he t ax ef f ect separately for every
assessnment year in respect of the disputed

issues in the case of every assessee.

(2) If, in the case of an assessee, the
di sputed issues arise in nore than one

assessnment year, appeal shall be filed, in
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respect of such assessnent year or years in
which the tax effect in respect of the
di sputed issues exceeds the nonetary limt

specified in para. 3.

(3) No appeal shall be filed in respect of
an assessnment year or years in which the tax
effect is less than the nonetary limt

specified in para.3.

(4) I'n other words, henceforth, appeals wll
be filed only wth reference to the tax

effect in the relevant assessnent year.

5. It would be clear fromthe above that if in
the case of an assessee if the disputed issues arise
in nore than one assessnent year, appeals are to be
filed only in respect of such assessnent year or
years in which the tax effect in respect of the
di sputed i ssues exceeds the nonetary limt specified
in para.3. In other words even if in respect of the
sanme issue in respect of the same assessee for other
assessnment years the nonetary limt is not nore than
Rs.4.00 |akhs appeal need not be filed. Par a. 6
makes it clear that in such a case if an appeal 1is
not filed there wll be no presunption that the
| ncone- Tax Departnent has acqui esced in the decision

on the disputed issues.

::: Downloaded on -17/11/2018 14:45:23 :::



Www.taxguru.in

(-5-)
6. VWhat is, however, relevant is part (3) of
para.5 which we have separately set out. Thi s
i nstruction is issued pursuant to the power

conferred under Section 268A of the Incone Tax Act.
Bearing the principle of the provision in the mnd
and t he obj ect behi nd the issuance of t he
instructions it wuld be clear that if there is a
conposite order which involves nore than one vyear,
then if in respect of any one year in which the tax
effect exceeds the nonetary limt prescribed and it
is decided to file an appeal, then appeal shall be
filed in respect of all the assessnent years, even
in those cases where the tax effect is |less than the

nmonetary |imt prescribed.

7. On behalf of the Revenue |earned Counsel
sought to contend before us that the expression
"conposite” is distinct fromthe expression "conmon"
and for that purpose he sought to rely on Dictionary
meaning of the word "conposite" with Reference to
Dictionary neaning fromP . Ranmanat ha Aiyar Concise

Law Dictionary, 1997 Edition.

8. On the other hand on behal f of the assessee
| earned Counsel submts that filing of an appeal is
referable to the issues. In other words if in

respect of an appeal which is to be filed where the
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nmonetary limt exceeds Rs.4.00 | akhs then in respect
of the other years where the nonetary effect is |ess
the issue involved nust be the sane. O herwise no

appeal can be preferred.

9. Having considered the contentions, in our
opi nion, the instructions cannot be interpreted as a
Statute though it is pursuant to the power conferred
under Section 268-A of the Inconme Tax Act. What the
Court has to consider is the plain | anguage of the
par agr aph and the object behind the said provisions.
The object appears to be not to burden courts and
Tribunals in respect of matters where the tax effect
is less than the limt prescribed. Even before this
instruction CBTD has been issuing instruction, the
| ast one being on 24th Cctober, 2005 where the
nonet ary [imt has been fixed. I n t hose
instructions the only exception had been that in
cases involving substantial question of [|aw of
inportance as well as in cases where the sane
guestion of law will repeatedly arise, either in the
case concerned or in simlar case, appeal should be
filed without being hindered by the nonetary limts.
The present instructions seens evento limt the
issues in so far as the sane question of law or
recurring issue except to the extent provided in

para. 5.
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On a proper reading of para.5 of t he
instructions it would be clear that a duty is cast
on the Assessing Oficer that even if the disputed
guestions arise for nore than one assessnent year
then an appeal should be filed only in respect of
those years where the nonetary limt as specified in
para. 3 of the instructions. The exception, however,
is carved out in respect of a conposite order of the
High Court or appellate authority. In other words
where the H gh Court or Tribunal has passed a
conposite order in respect of the sanme assessee on
the sanme question and/or on different question and
for one of the assessnment years, the tax effect 1is
nore than the nonetary limt then the appeal shal
also be filed in respect of all the assessnent
years. The subm ssion on behalf of the assessee is
that the conposite order nmust relate to a comon
i ssue. W beg to disagree on a plain and literal
construction of the instruction. The expression
"which involves nore than one year” would have no
meaning if it was restricted only to the expression
"conmon i ssues”. The expression, therefore, of a
conposite order wll have to be read to nean an
order in respect of the sane assessee for nore than
one year. An di sposing of several appeals on a
common question of law by appellate authority,
cannot be said to be a conposite order as the order

i nvol ves appeal s by different persons, which appeals
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for the sake of conveni ence have been only cl ubbed
together for the purpose of disposal on that issue.
In our opinion, this would be the correct readi ng of

para.5 of the instruction.

10. Having said so and as we have heard the
parties on nmnerits we do not propose to dispose of
the appeal based on the instructions but dispose it

of on nerits.

11. To avail of the benefit of Section 80HHC the

proceeds have to be brought into India within the

time prescribed i.e. six nonths or such extended
period as may be allowed. 1In the instant case the
R B.I. granted time upto 30th June, 2001. The

proceeds were brought into India on 30th June, 2001.
Here we may set out the areas of disagreenent
between the revenue and assessee. It is the
contention of the assessee that while working out
total turn over what will have to be considered is
the revenue which has been brought in during the
course of that financial year and if any noneys in
respect of export proceeds has conme subsequent to
the order of assessnment, they will have to be
considered during the said financial vyear. The
ot her factual aspect of the matter is that the buyer
pr oposed deduction in the export price, t he

Respondents agreed to the sane after taking approval
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of the RB.I. to the extent of 30% The Respondents
are a totally export oriented wunit. Moneys,
therefore, in terns of the approval granted by
R B.I. were brought in during the period as
ext ended. The Tribunal in its order observed that
once R B.I. has agreed to deduction in the Invoice

anount the original sales price stands nodified and
such nodified price only should be taken as actual
export val ue. It is further observed that such
adj ust ed export value should only be included in the
export turnover and the total turnover. The
contention on behalf of the Revenue was that, that
should be excluded fromthe export turn over. In
our opi nion, considering the facts and t he
provi sions of Section 80HHC we cannot find fault
with the conclusion arrived at by the |earned

Tri bunal .
12. In the light of that the question answered
in the affirmative in favour of the assessee and

agai nst the Revenue.

(RS.MHTE J.) (F.1.REBELLO, J.)
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