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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL A VIL JURI SDI CTI ON

| NCOVE TAX APPEAL NO. 1037 OF 2008

The Director of Inconme Tax

(I'nternational Taxation),

107 Sci ndi a House, N. M Road,

Bal l ard Pier, Minbai 400 038. ... Appel | ant

v/s
M s. NGC Network Asia LLC,
Co S.RBatliboi & Co.
18t h fl oor, Express Towers,
Nari man Poi nt, Munbai 400 021. ... Respondent
M. Parag VWas with M.P.S. Sahadevan for the appellant.
M. Paras Kaka with M. A K Jasani for the respondent.
CORAM F.|.REBELLO AND
R S. MOH TE, JJ.

DATED: 14TH JANUARY, 2009

P.C.:
1. The Revenue has cone in appeal on the follow ng
guestion -

"Whet her on the facts and in the circunstances
of the case the Tribunal was right in law in
uphol ding the assessee’s contention that when
the assessee is not liable to pay advance tax,

there is no question of <charging interest
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under Section 234B of the Act by relying upon
the decision in the case of Mtorola Inc.
rendered by Hon’ bl e Special Bench of |ITAT, "A"
Bench, Del hi, reported in (2005) 95 I TD 269."

2. Qur attention is invited to the followi ng findings
recorded by the Tribunal 1in its order dated 12th
Decenber, 2007:

"Thus, in the given case, though assessee is
assessable in respect of the inconme (though of
course and it would not be if its quantum
appeal is successful), it is not liable to pay
advance tax, since tax is deductible by the
payer M s.NTIL, though not actually deducted
by it."

3. The subm ssion on behalf of the revenue is that, on
failure of the payer to deduct the advance tax, it is
the liability of the assessee to pay the advance tax
even on the anmount which had not been deducted under

Section 195 of the |Incone Tax Act.

4. Qur attention also has been invited to t he
observations of the Full Bench of this Court under the

I ndian Incone Tax Act, 1922 in the case of Conm Ssioner

::: Downloaded on -17/11/2018 14:47:59 :::



www.taxguru.in
3

of Income Tax, Bonbay Cty-l1 v/is Daimer Benz A G
reported in (1977) 108 ITR 961). One of the issues
consi dered was the consequence of failure to pay advance
tax by the assessee. The Full Bench held that the
assessee was of the opinion that it was under no
obligation to pay advance tax under Section 18A inasnuch
as being a non-resident conpany its inconme fell under
Section 18 of the Act, that is to say an inconme in
respect of which the tax payable was I|iable to be
deducted at source at the tinme of paynent. The |earned
Full Bench of this Court took the view considering the
di scussion that the assessee would not be liable to pay

the interest on the advance tax not so deduct ed.

5. Under the provisions of the present Act, the issue
had come for consideration in the case of Conm ssioner
of Income Tax & anr. v/s Sedco Forex International
Drilling Co. Ltd., reported in (2003) 264 I TR 320. One
of the questions was, as to whether interest could be
| evied on the assessee under Section 234B of the Act in
respect of tax which was not |iable to be deducted at
sour ce. A | earned Bench of the Utaranchal Hi gh Court,

after considering the provisions, held as under

"Secondly, although section 191 of the Act is

not overridden by sections 192, 208 and
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209(1)(a)(d) of the Act, the schene of
sections 208 and 209 of the Act indicates that
in order to conmpute advance tax the assessee
has to, inter alia, estimate his current
i ncome and cal cul ate the tax on such i nconme by
applying the rates in force. That under
section 209(1)(d) the income-tax calculated is
to be reduced by the amount of tax which would
be deductible at source or collectible at
source, which in this case has not been done
by the enpl oyer conpany according to the |aw
prevailing for which the assessee cannot be

faul ted. "

6. Relying on the judgnent in Sedco Forex International
Drilling Co. Ltd. (supra), a learned Bench of this
Court was pleased to pass an order dated 16.7.2008 in
| ncone Tax Appeal (L) No. 1796 of 2007 in the case of the
Director of Income Tax (International Taxation) v/s
Ms.Mrgan Cuarantee International Finance Corporation,

by applying the ratio of that judgnent.

7. Qur attention is also invited to the judgnment of the
Madras High Court, in the case of Conm ssioner of
| ncome- Tax, Tam | Nadu-1, Madras v/s Madras Fertilisers

Ltd., reported in (1984) 149 ITR 703, where the Madras
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H gh Court took the view that the anount of tax
deductible at source is to be taken into consideration
to determine the liability to pay the interest wunder
Section 215. In that case, the assessee had not paid
advance tax on interest incone. The payer of interest
had not deducted the tax. The |earned Bench of the
Madras Hi gh Court was of the view that |evy of interest

under Section 215 on assessee was not justifi ed.

8. We are in respectful agreenent with the view taken
in the case of Comm ssioner of |ncome-Tax & anr. vl s
Sedco Forex International Drilling Co. Ltd., by the
Uttaranchal High Court. W are clearly of the opinion
that when a duty is cast on the payer to pay the tax at
source, on failure, no interest can be inposed on the

payee- assessee.

9. Consi dering the subm ssions of both parties and the

provi sions of |aw, consequently the appeal is dismssed.

(RS.MHTE J.) (F.1.REBELLO, J.)
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