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ACT:

For ei gn Exchange Regul ation Act 1973 section 37 and
Code of Crimnal Procedure. section 165-Search warrant-
| ssuance of -Officer whether obliged to record in witing the
grounds for his belief before issuance-’ Reason to believe’-
What is-Wether grounds inducing ’'reasonable belief to be
stated I n search warrant-Wether opento judicial scrutiny.

Forei gn Exchange Regul ation Act section 37 38 and 41-

Search and Sei zure-11llegal ity of - Whet her woul d render
sei zure pursuant to il egal search I nvali d- Evi dence
collected during illegal search-Court to be cautious in
assessnent.

I ncone Tax Act 1961 section 132  A-Warrant of
aut horisation to seal documents articles seized during the
search under section 37 of the Foreign Exchange Regulation
Act 1973- Whet her coul d be returned.

Words and phrases-(caning of-’' Reason to believe’ and
"so far as may be-Meaning of-Section 37 (1) and Section 37
(2) of FERA 1973.

HEADNOTE:

The appellants husband and wife noved the Hi gh Court
under Article 226 for quashing of a search warrant issued by
respondent No. 2-Assistant Director, Enforcenent, as also
the warrant of authorisation issued by respondent No. 5-
Comm ssioner of |Income Tax and for a direction to return
articles seized during the search of their house and for
relief incidental and ancillary thereto. The appellants
al | eged that respondent No. 6-an Assistant Com m ssioner of
I ncome Tax, bore personal malice towards them attributable
to an incident concerning the servant of the appellants and
an application for transfer of appeals pending before him
was nmade to the Chairman Central Board of Direct Taxes by
the first appellant. Actuated by this persona; nalice,
respondent No. 6 first instigated respondent No. 2 to issue
a search warrant under the authority of which a raid was
carried out at the residence of the appellants which led to
the seizure of certain docunents including sonme foreign
currency. Thereafter when the appellants made various
representations for return of docunents, again instigated by
respondent No. 6,
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respondent No. 5 issued a warrant of authorisation under
section 132 A of the Incone Tax Act directing respondent No.
2 to deliver such books of accounts and other docunents and
goods seized during the search to the requisitioning
of ficer. The docunents and material seized during the search
had not been returned.

The High Court held that there was nothing illegal in
the issuance of the search warrant, the consequent search
the seizure during the search and taking over of the
docunents by the Incone Tax Departnent under Section 132-A
and di smi ssed the petition.

In the appeal to this Court it was contended by the
first appellant: (i) that respondent No. 2 acted in a manner
contrary to lawin issuing a search warrant wi thout any
materi al before himon which he could entertain a reasonable
belief that any documents which in his opinion wll be
useful for, or relevant-to, in.investigation or proceedings
under Forei gn Exchange Regul ation Act, 1973 are secreted in
any place’ and (ii) that as the second respondent did not
record hi's reasons in witing on which reasonabl e belief was
entertained, the search warrant issued by himwas ill egal

Di sm ssing the appeal
N

HELD 1. When an officer of the Enforcement Depart nent
proposes to act under section 37 he nust have reason to
believe that the docunents wuseful for investigation or
proceedi ng under the Act are secreted. The material on which
the belief is grounded may be secret, maybe obtai ned through
intelligence or occasionally nay be conveyed orally by
informants. It is mnot obligatory wupon the officer to
di sclose his material on the nere allegation that there was
no material before himon which his reason to believe can be
grounded. Wether these grounds are adequate or not is not a
matter for the Court to investigate. [079F-H 977A-C

S. Narayanappa v. Conmmi ssioner of | ncome Tax,
Bangal ore, [1967] 1 SCR 590 relied upon.

2. The expression 'reason to believe is not Synonynous
wi th subjective satisfaction of the Oficer. The belief nust
be held in good faith; it cannot be nerely be a pretence. It
is open to the Court to exam ne the question-to the limted
extent whether the reasons for the belief have-a rationa
connection or a relevant bearing to the formation of the
belief and are not extraneous or irrelevant to tho purpose
of the section. [977 D E|

3. Sub-Section (2) of section 37 provides a shield
agai nst abuse of power inasmuch as that where an officer
bel ow the rank of the Director of Enforcenent carried out
the search, he nust send a report to the Director of
Enforcenent. [978C (

971

In the instant case, the reply affidavit on behal f of
the respondents | to 4 and the original papers, shown to the
Court, indicate that there was material before the second
respondent which furnished him grounds for entertaining a
reasonabl e belief that some documents which would be usefu
inthe investigation or proceeding under the Act were
secreted in the house of the appellants and he was,
therefore, fully justified in issuing the search warrant.

[ 975E- H 976A- B]

Cal cutta Discount Co Ltd. v. Inconme Tax Oficer
Conpanies District 1, Calcutta & Anr. 41 ITR 191 and R S.
Set h Gopi krishan Agarwal v. R N. Sen, Assistant Collector of
Custonms & Ors., [1967] 2 SCR 340 relied upon

4. Section 37(2) provides that the provisions of the
Code of Crimnal Procedure relating to searches, shall so
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far as nmay be, apply to searches directed under section
37(1). Reading the two sections together, neans that the
nmet hodol ogy prescribed for carrying out the search provided
in section 165 has to be generally followed. The expression
"so far as may be’ has always been construed to mean that
those provisions my be generally followed to the extent
possible. If section 165(1) was to be incorporated by pen
and ink as sub-section (2) of section 37, the |legislature
woul d have provided that the provisions of the Code relating
to searches shall apply to the searches directed or ordered

under section 37(1) except that the power will be exercised
by tho Director of Enforcenent or other officer exercising
his power and he wll 'be substituted in place of the

Magi strate- The provisions of sub-section (2) of section 37
has not been cast in any such |anguage. It nmerely provides
that tho search may be carried out according to tho method
prescribed in section 165 (1). [979E-H;, 980A- B]

5.71f it was the intention that reasons which furnish
grounds for entertaining a reasonable belief were to be
recorded in~ advance, appropriate wrds could have been
i ncorporated in section 37(1), ~otherwise a sinple one line
section would have been sufficient that all searches as
required for the purpose of this Act shall be carried out in
the manner prescribed in section 165 of the Code by the
Oficer to be set out in tho section. [980C

6. In order to give full nmeaning to the expression 'so
far as nmay be’ sub-section (2) of section- 37 should be
interpreted to mean that broadly the procedure relating to
search as enacted in section 165-shall be followed. But if a
devi ati on becomes necessary to carry out the purposes of the
Act in which section 37(1) is incorporated, it would be
perm ssi bl e except that when <challenged before a court of
law, justification wll have to be -offered for the
devi ation. [980]

R S. Seth Copikrishan v.. R'N. Sen, Assistant Collector
of Customs & Ors., [1967] 2 SCR 340 and Pooran Mal etc. v.
Director of Inspection (Investigation) of Income Tax Mayur
Bhavan, New Delhi & Ors., [1974] 2 SCR 705 foll owed,

972

H L. Sibal v Comm ssioner of Income, Tax, Punjab an Os.,
[1975] 101 |ITR 112; Comm ssioner of Conmercial — Taxes v.
Ranki shan Shri ki shan Jhaver 1966 |TR 664 referred to, New
Central Jute MIls Co. Ltd. v. T.N Kaul & Os. AR 1976
Cal . 178 held over-rul ed.

7. The grounds which induced reasonable belief need not
be stated in the search warrant. In the instant case, the
file submtted to the court unnistakably shows that there
was material enough before the second respondent to forma
reasonabl e belief which pronpated himto direct the search.
That the docunents seized during the search did not provide
sufficient material to the officer for further action cannot
be a ground for holding that the grounds which induced the
reasonable beli f were either imaginary or fictitious or
mal a fide conjured up.[980E-G

8. Legality in the nethod, manner or initiation of a
search does not necessarily mean that anything seized during

the search has to be returned. After all in the course of a
search, things or documents are required to be seized and
such things and docunments may furnish envidence . Illegality
of the search does not vitiate the evidence collected during
such illegal search. The only requirenment is that the court
or the authority before which such material or evidence
sei zed during the search shown to be illegal, is placed has

to be cautious and circunspect in dealing with such evidence
or material. [981B-F]
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Radhaki shan v. State of U P.-, [1963] Supp- 1 SCR 408
at 411; and State of Mharashtra v. Natwarlal Danodardas
Soni, [1980] 4 SCC 669 relied upon.

9. The nmere fact that during the pendency of the wit
petition before t he H gh Court - the Enforcenent
Directorate decided to close the proceedi ngs against
appellant in respect of the material seized during the
search, woul d not show that the search was mala fide or for
reasons irrelevant or extraneous the exercise of power.
There is no warrant for the assertion that every search nust
result in seizure of incrimnating material- There can be
cases in which search may fail or a reasonabl e explanation
in respect of the docunments may be forthcom ng. [982B- E]

In the instant case;, as the docunents and other
materials have been seal ed under t he war r ant of
aut hori sation issued under section 132-A of the Incone Tax
Act, the Enforcenment Directorate may legitimtely case the
proceedi ngs. [ 982E-F]

Pooran Mal etc. v. Director Inspection (Investigation)
of Incone Tax Mayur Bhavan, New Delhi & O's, [1974] 2 SCR
705; and lncome Tax Oficer, Special lInvestigation Circle-B
Meerut v. Ms Seth Brothers & Ors., [1970] 1 SCR 601 relied
on.

10. If the officer who issued the search warrant had
material for form ng a reasonable belief for the exercise of
the power, the search cannot be styled as illegal and,
therefore, no case is made out for directing return of
docunents on the supposition that the search and seizure
were illegal. [982G 983A]

973

11. The allegations of ~mala fides in theinstant case
were scanty and vague and conpletely nmsleading avernents
were made to support such a serious allegations against a
responsi ble officer di scharging his ~duties. A nefarious
attenpt had eeen made to  cook-up  a wholly imaginary
allegation for attributing personal mala fides to the sixth
respondent. In the circunstances the allegation cannot
st and.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No.1138 of
1981.

Fromthe Judgnment and Order dated 22.9. 1980 of the
Punj ab and Haryana Hi gh Court in W P. No. 2163 of 1980.

Appel | ant -i n- per son

M M Abdul Khader, V. S. Desai, Ms. A Subhashini, and
R N. Poddar for the Respondents.

The judgrment of the Court was delivered by

DESAI, J. Appel  ants who are husband and wife
respectively noved Civil Wit Petition No. 2163 of 1980 in
the H gh Court of Punjab and Haryana praying for quashing of
a search warrant issued by respondent No. 2- Assistant
Director, Enforcement on August 24, 1979 as al so the warrant
of authorisation issued by respondent No, 5 - Conmi ssioner
of Incone Tax, Jullandur on April 9, 1980 and for a
direction to return articles seized during the search of his
house on August 24, 1979 and for relief incidental and
ancillary thereto.

Briefly stated, the allegations were that respondent
No. 6- Shri J. S. Ahuluwalia, Assistant Conmi ssioner of
I ncome-tax at Jullundur bore personal malice towards the
appel | ants, ampngst others, attributable to an incident
concerning the servant of the appellants and an application
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for transfer of appeals pending before him nade to the
Chairman, Central Board of Direct Taxes by the first
appel l ant. Actuated by this personal nalice, respondent No.
6 first instigated respondent No. 2 to issue a search
warrant under the authority of which a raid was carried out
at the residence of the appellants on August 24, 1979 which
led to the seizure of certain docunents including sone
foreign currency. Thereafter, when the

794

appel l ants nade various representations for return of
docunents, again instigated by respondent No. 6, respondent
No’ S issued a warrant of authorisation under sec. 132A of
the Incone Tax Act on April 9, 1984 by which respondent No.
2 was directed to deliver such rooks of accounts and other
docunents and goods ~seized during the search to the
requi sitioning officer As the docunents and material seized
during the search-had not been returned, the wit petition
as aforementioned was filed or the reliefs herei nabove set
out .

When the wit petition  came. up before a Divisiona
Bench of ~the Punjab and Haryana High Court, M. Kul deep
Singh, learned counsel~ who  appeared on behalf of the
Directorate of Enforcenent Departnent nade a statemnent that
the Directorate has cl osed the proceedi ngs and does not want
to take any action against the appellants on account of the
search. The Hi gh Court observed that in view of this
statenent, the Directorate of Enforcenent would normally be
required to return the seized material to the appellants but
it was noticed that ‘as the sane was seal ed under a warrant
of authorisation issued under Sec. 132A of the lIncone Tax
Act, an order for return of “the sane cannot be nmade. The
Hi gh Court also took note of the statenent nade by M. D.N

Avat hy that the Incone Tax Departnment was still scrutinising
the seized docunents The High Court was of the opinion that
there was nothing illegal in theissuance of search warrant,

the consequent search, the seizure during the search and
taking over of, the docunents by the Income Tax Depart nment
under sec. 132A. The Hi gh Court accordingly dismssed the
petition. Hence this appeal by special |eave.

Dr. Partap Singh, the first appellant who appeared in
person submtted that respondent No 2 acted in-a nanner
contrary to lawin issuing a search warrant when there was
no material before him on which he could entertain a
reasonabl e belief that any docunents which in his opinion
will be wuseful for, or relevant to, in .investigation or
proceedi ngs under Foreign Exchange Regul ation Act. 1973 (Act
for short) are secreted in any place, whereupon alone he may
aut horise any officer of Enforcenment to search for and seize
or may hinself search for and seize such docunents. 1t was
al so contend that as the second respondent did not record
his reasons in witing on which reasonable belief was
entertained, the search warrant issued by himwas illegal
975

Sec. 37 of the Act confers power on any officer  of
Enforcenment not below the rank of Assistant Director - of
Enforcenent to search prenises. This power can be exercised
if the officer has reason to believe that any docunents
which in his opinion will be useful for, or relevant to, any
i nvestigation or proceedings under the Act, are secreted in
any place. The appellant contended that no material was
pl aced on record which may pernmt an inference that the
second respondent had reason to believe that any docunents
which in his opinion wuld be useful for or relevant to any
i nvestigation or proceeding under the Act were secreted in
the house of the appellants. It was urged that respondent
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No. 6 who was actuated by personal nmlice towards the
appel l ants and who being a friend of respondent No. 2
instigated and provoked him to- exercise this power of
search and seizure not to effectuate any purpose for which
power is conferred but with a view to humiliating and
har assi ng the appel | ants.

Alittle while after, we will examne the allegation of
personal nalice. Suffice it to say that there is no
substance in the allegation.

Respondent No. 2 is a responsible officer being the
Assi stant Director, Enforcenent, Foreign Exchange Regul ation
Act stationed at Jullundur. He issued the inmpugned search
warrant which led to the seizure. In the affidavit in reply
on behalf of the respondents Nos. | to 4, it was clearly
stated that search was authorised by the second respondent
after he was fully satisfied on the basis of the information
available in the official record and also on the basis of
the information collected by the officers of the Enforcenent
Directorate after mmking enquiries. It was repeated in para
14 of the affidavit-in-reply,‘that on the basis of the
official record and reliable information in possession of
respondent No 2, he entertained a reasonable belief for
i ssuing the search warrant agai nst t he appel | ant s.

Respondent No. 2, it was said, on the basis of the
information available “on the file had reasons to believe
that incrimnating docunent s wer e secreted in t he

residential premses of the first ~appellant and the
docunents which were seized by Enforcenent Directorate were
useful for the investigation wundertaken by the office. He
undert ook to produce the rel evant records for the .inspection
of the court at the time of the hearing of the petition

Relying on this statement in the affidavitin reply, the
appel | ant contended that no record was shown to the court as
prom sed therein. W therefore,

976
adjourned the nmatter to a later date and directed the
| earned counsel for respondents Nos. | to 4 to produce the

file. Oiginal papers were shown to us and typed copi es were
furnished to the court. W have - mnutely gonethrough the
file and we are fully satisfied that there was materia
bef ore the second respondent which would furnish himgrounds
for entertaining a reasonable belief that —some documents
which could be useful in the investigation or proceeding
under the Act were secreted in the house of the appellants.
He was therefore, fully justified in issuing the search
war r ant .

The appellant contended that in order to justify that
the power of search was exercised in a fair and just manner
and to effectuate the purpose for which it is conferred as
is evident fromthe |anguage enployed in sec. 37, the
officer issuing the search warrant must disclose what
materi al was before himon which he entertained a reasonabl e
belief to move into the matter. Proceeding along it was
submitted that neither in the search warrant nor in the
affidavit in opposition in the Hi gh Court, the material on
whi ch reasonable belief was entertained was disclosed. It
was submitted that the affidavit merely recites in a
mechani cal manner the | anguage of the section which cannot
be held sufficient for discharging the burden on the party
whi ch has exercised this power of search and seizure. In
this connection, lastly it was submitted that if the court
i s going to look into the file, produced on behalf of the
second respondent, the same nust be disclosed to the
appel l ants so that they can controvert any false or wholly
unsust ai nabl e material set out in the file.
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When an officer of the Enforcenent Departnent proposes
to act under Sec. 37 undoubtedly, he nmust have reason to
bel i eve t hat the docunments useful for investigation or
proceedi ng under the Act are secreted. The material on which
the belief is grounded may be secret, may be obtained
through Intelligence or occasionally may be conveyed orally
by informants. It is not obligatory wupon the officer to
di sclose his material on the nere allegation that there was
no material before himon which his reason to believe can be
grounded. The expression 'reason to believe’ is to be found
in various statutes. W nay take note of one such. Sec. 34
of the Incone Tax Act, 192. inter alia provides that the
I ncome Tax officer nmust  have 'reason to believe that the
i nconmes, profits or gains chargeable to i ncone-tax have been
under - assessed, then alone he can take action wunder sec.
34. In S. Narayanappa V. Commissioner of Inconme Tax,

977

Bangal ore(1) the assessee chal l enged the action taken under
sec. 34 A and anpbngst others it was contended on his behal f
that the ' reasons which induced the Income-tax Oficer to
initiate proceedings under sec.. 34 were justiciable, and
therefore, these reasons should have been comrunicated by
the I ncone Tax Officer to the assessee before the assessnent
can be reopened. It was also submtted that the reasons nust
be sufficient for /a prudent man to conme to the concl usion
that the income escaped assessnent and that the court can
exam ne the sufficiency or adequacy of the reasons on which
the Incone Tax Oficer has acted. Negativing-all the |inbs
of the contention, this Court held that 'if ‘there are in
fact some reasonable grounds for the Income Tax Oficer to
believe that there had been-any non-disclosure as regards
any fact, which could have a material bearing on the
guestion of under-assessnent, that would be sufficient to
give jurisdiction to the Incone Tax Officer to issue notice
under sec. 34. The Court in _terns held that whether these
grounds are adequate or not is not a matter for the court to
i nvestigate.’

The expression ’'reason to believe is not synonynous
with subjective satisfaction of the Oficer. The belief nust
be held in good faith; it cannot be nerely be-a pretence. In
the sane case, it was held that it is open to the court to
exam ne the questi on whether the reasons for the belief have
a rational connection or a relevant bearing to the formation
of the belief and are not extraneous or irrelevant to-the
purpose of the section. To this linmted extent the action of
the I ncone Tax Officer in starting proceedi ngs under Sec. 34
is open to challenge in a court of law (See Calcutta
Di scount Co. Ltd. v. [Income Tax Oficer Conpanies District
1, Calcutta & Anr.(2) In R S. Seth Gopikrishan Agarwal v.
R N Sen, Assistant Collector of Custons & Os.,(3) this
Court repelled the challenge to the validity 1 of the search
of the premises of the appellant and the seizure of the
docunents found there in. The search was carried out under
the authority of an authorisation issued under Sec. 126 (L)
(2) of the Defence of India (Anendrment) Rules, 1963 (Gold
Control Rules) for search of the prem ses of the appellant.
The validity of the authorisation was challenged on the
ground of mala fides as also on the ground that the
aut horisation did not expressly enploy the
(1) (1967] 1 SCR 590.

(2) 41 1TR 191.

(3) [1967] 2 SCR 340

978

phrase reason to believe’ occurring in Sec. 105 of the
Customs Act. Negativing both the contentions, Subba Rao, C
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J. speaking for the court observed that the subject
underlying Sec. 105 of the Custons Act which confers power
for issuing authorisation for search of the prenises and
seizure of incrinmnating articles was to search for goods
liable to be confiscated or documents secreted in any pl ace,
which are relevant to any proceeding under the Act. The
legislative policy reflected in the section is that the
search must be in regard to the two categories nentioned in
the section. The court further observed that though under
the section, the officer concerned need not give reasons if
the existence of belief is questioned in any collatera
proceedi ngs he has to produce relevant evidence to sustain
his belief.A shield against the abuse of power was found in
the provision that the officer authorised to search has to
send forthwith to the ~Collector of custonms a copy of any
record made by him Sub-sec. (2) of Sec. 37 of the Act takes
care for this position “inasmuch as that where an officer
bel ow the rank of the Director of Enforcement carried out
the search, he nust send a report to the Director of
Enforcenent. The | ast part ~of the submission do. s not
conmend to us because the file was produced before us and as
stated earlier, the Oficer -issuing the search warrant had
material which he rightly claimed to be adequate for formng
the reasonabl e belief toissue the search warrant.

It was however contended that when sub-sec. (2) of Sec.
37 is read in juxtaposition with sub sec. (l), the
| egi sl ative nandate clearly manifests -itself that before
issuing a search warrant in exercise of the power conferred
by Sec. 37 (1), it is obligatory upon the officer issuing
the search warrant to record inwiting the grounds of his
belief and specifying in such witing, so far as possible,
the thing for which search is to be made because Sec. 37 (2)
provides that the provisions of the Code of ' Crinina
Procedure, 1898 (now 1973) relating to searches, shall, so
far as nmay be, apply to searches under this section subject
to the nodification that sub-sec. (5) of Sec. 165 of the
sai d Code shall have effect as if (for the word 'Magi'strate’,
wherever it occurs, the words "Director of Enforcenent or
other officer exercising his power" is substituted. It was
submitted that if the power to search premises is conferred
on the officer therein nentioned, it is hedged in witha
condition that in exercise of the power he is bound by the
requirenents of Sec. 165 of the Code. In other words, it was
sai d that by sub-sec. (2) of Sec. 37, Sec. 165 of
979
the Code is incorporated in pen and ink in Sec. 37. It was
urged that the section should be re-read as Sec. 37 (1) as
it is and Sec. 165 A (I) of the Code be read as Sec. 37 (2).
Continuing along this line, it was subnmtted that read thus,
the necessary intendnent of the Legislature becones reveal ed
in that such drastic power of search and seizure w thout
notice to the person affected, can be exercised, if the
of ficer has reason to believe which nust have its foundation
on some material or grounds which nust be stated in the
search warrant itself or in a record anterior to the
i ssuance of the search warrant so that when questioned the
cont enpor aneous record would be available to the court to
exam ne the contention whether there was material for taking
such a drastic action or that the action was taken for
extraneous and irrelevant reasons. |In support of this
submi ssion, reliance was placed on a decision of the Punjab
and Haryana H gh Court in H L. Sibal v. Conmissioner of
Income Tax, Punjab & Os.(l) The court was exam ning the
expression 'in con. sequence of information in his
possessi on, has reason to believe’ in Sec. 132 of the Income
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Tax Act, 1961. The Court after referring to the decision of
this Court in Conm ssioner of Commrercial Taxes v. Rankishan
Shri ki shan Jhaver(2) held that the obligation to record in
witing, the grounds of the belief as enjoined by Sec. 165
(1), if not conplied with wuld vitiate the issuance of

search warrant and the seizure of the articles’. It was then
submitted that if the search is illegal, anything seized
during such an illegal search has to be returned as held by

a learned Single Judge of the Calcutta Hgh Court in New
Central Jute MIls Co. Ltd. v. T. N Kaul & Os.(3)

Sec. 37 (2) provides that 'the provisions of the Code
relating to searches, shall so far as may be, apply to
searches directed wunder  Sec. 37 (1). Reading the two
sections together it nerely neans that the nethodol ogy
prescribed for carrying out the search provided in Sec. 165
has to be generally followed. The expression 'so far as may
be’ has always been construed to nean that those provisions
may be generally followed to the extent possible. The
submi ssion that Sec, 165 (1) has been incorporated by pen
and ink. in'Sec. 37 (2) has to be negatived in view of the
positive |l anguage enpl oyed in the section that the
provisions relating to searches shall so far as nay be apply
(1) [1975] 101 ITR 112.

(2) [1966] | TR 664.
(3) AIR 1976 Cal . 178.

980

to searches under Sec. 37 (1). |If Sec. 165 (1) was to be
i ncorporated by pen .and ink as sub-sec. (2) of Sec. 37, the
| egislative draftsmanship wll l'eave no room for doubt by

providing that the provisions of the Code of Crimnmnal
Procedure relating to searches shall apply to the searches
directed or ordered under Sec. 37 (1) except that the power
will be exercised by the Director of Enforcenent or. other
of ficer exercising his power and he will be substituted in
place y f the Mgistrate. The provisions of sub-sec. (2) of
Sec. 37 has not been cast in any-such |anguage. It nerely
provides that the search may he carried out according to the
net hod prescribed in Sec. 165 (1). |If the duty 'to record
reasons which furnish grounds for entertaining a reasonable
belief were to be recorded in advance, the sane coul d have
been incorporated in Sec. 37 (1), otherwi se a -sinple one
line section would have been sufficient that all searches as
required for the purpose of this Act shall be carried out in
the manner prescribed in Sec. 165 of the Code by the officer
to be set out in the section. In order to give full neaning
to the expression 'so far as may be', sub-sec. (2) of Sec.
37 should be interpreted to mean that broadly the procedure
relating to search as enacted in Sec. 165 shall be foll owed.
But if a deviation becones necessary to carry out’ the
purposes of the Act in which Sec. 37 (1) is incorporated, it
woul d be perm ssible except that when challenged before a
court of law, justification will have to be offered for the
deviation. This viewwll give full play to the expression
"so far as may be’.

The view which we are taking is in accord with the view
taken in Copikrishan Agarwal’'s case. The grounds which
i nduced reason able belief therefore need not be stated in
the search warrant.

Assuming that it was obligatory to record reasons in
witing prior to directing the search, the file submtted to
the court unm stakably shows that there was naterial enough
before the officer to form a reasonable belief which
pronmpted himto direct the search. That the docunents seized
during the search did not provide sufficient material to the
officer for further action cannot be a ground for holding
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that the grounds which induced the reasonable belief were
either imaginary of fictitious or nmala fide conjured up
Assumi ng that it is obligatory wupon the officer
proceeding to take search or directing a search to record in
witing the grounds of his belief and also to specify in
such witing, so far as possible, the thing for which the
search is to be nmade, is mandatory and that non
981
recording of his reasons would result in the search being
condemmed as illegal, what consequence it would have on the
sei zure of the documents during such illegal search. The
view taken by a |learned Single Judge of the Calcutta Hi gh
Court in New Central Jute MIls Co. Ltd. case that once the
aut horisation for carrying out the search is found to be
illegal on account of ~the absence of recording reasons in
the formation of a reasonable belief, the officer who has
sei zed docunents during such search rmust return the
docunents seized as a result of the illegal search is
agai nst the weight of judicial opinion on the subject and
does not - commend to wus. In- fact this decision should not
detain wus at all because virtually for all practica
purposes, it can be said to have been overruled by the
decision of the Constitution Bench in Pooran Mal etc. v
Director of |Inspection (lnvestigations) of |Incone Tax Myur
Bhavan, New Delhi ‘& O's.(1) This Court held that ’'courts in
India and even in England have consistently refused to
exclude relevant ‘evidence nerely onthe ground that it is
obtained by illegal search or seizure.’” |If therefore, the
view of the l|earned Single Judge of the Calcutta were to be
accepted neaning thereby that- if the search is shown to be
illegal, anything seized during such illegal -search wll
have to be returned to the per- son from whose premi ses the
same was seized. It would tantanmount to saying that evidence
collected during illegal search nust be excluded on that
ground al one. This was in_terns negatived by t he
Constitution Bench. It has been often held that the legality
in the nethod, manner or initiation of a search does not
necessarily mean that anything seized during the search has

to be returned. After all in the course of a search, 'things
or docunents are required to be seized and such things and
docunents when seized may furnish evidence. |Illegality of
the search does not vitiate the evidence collected during
such illegal search. The only requirenment is that the court
or the authority before which such material or evidence
sei zed during the search shown to be illegal. is placed has

to be cautious and circunspect in dealing with such evidence
or material. This is too well-established to necessitate its
substantiation by a precedent. However, one can profitably
refer to Radhakishan v. State of U P.(2) wherein the court

held that assuming that the search was illegal the seizure
of the articles is not vitiated. It nay be that because of
the illegality of the search the court may be inclined to

(1) [1974] 2 SCR 705.

(2) [1963] Supp 1 S.C.R 408 at 411
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exam ne carefully the evidence regarding seizure, but no
ot her consequence ensues. (See State of Mharashtra v.
Nat war | al Danodar das Soni . (1)

In this behalf, the appellant further contended that if
the 1 search was genuine or bona fide for carrying out the
purposes of the Act, it is surprising that when the matter
was before the Mght Court the Enforcenment Directorate
submitted that it does not wish to take any further action
in respect of the nmaterial seized during the search. There
is no warrant for the assertion that every search nust
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result in seizure of incrimnating material. Such an
approach would be a sad comrentary on human ingenuity. There
can be cases in which search my fail or a reasonable
explanation in respect of the docunents may be forthcom ng
In Income Tax officer, Special Investigating Circle.B,-
Meerut v. Ms Seth Brothers & Ors.,(2) it was in terms held
that 'from anongst the docunents seized during the search,
if some are found not to be useful for or relevant to the
proceeding, that by itself will not vitiate the search. Nor
can an inference be nmade that the power was initially
exercised mala fide.” The Cour in Puran Mal’'s case held that
if the books of account and ot her docunents collected during
the search were after words found to be not rel evant that by
itself does not make the search and seizure illegal. In this
case, however as the docunents and other materials have been
seal ed under the warrant of authorisation i ssued under Sec.
132 A of the Income Tax Act, the Enforcement Directorate nay
legitimately cl ose the proceedi ngs. W cannot nove back ward
and conclude that if no further  proceedings are taken, at
the inception the search was nmlafide or for reasons
i rrel evant _or —extraneous. the exercise of power. The
contention therefore, nust be rejected. Having exani ned al
the linbs of the submssion, we find no nerit in the
contention that the issuance of search warrant was illega
or the search was illegal and invalid.

It was next urged that if there was no justification
for issuing a search warrant, the search under the authority
of such a warrant would be illegal and the respondents 1 to
4 are bound to return the docunents. If the officer who
issued the search warrant had material for formng a
reasonabl e belief to exercise the power the search
(1) [1980] 4 S.E.C. 669
(2) [1970] 1 S.C R 601.
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cannot be styled as illegal and therefore, no case is made
out for directing return of the docunents on the supposition
that the search and seizure were ill egal

The next submission was that respondent No. 6 was
actuated by a personal nalice and with a view to harassing
and humiliating the appellants instigated and provoked his
friend, the second respondent to issue the search warrant
and to carry out the search. 1In the petition filed in the
Hi gh Court the allegations of nala fides are so scanty that
the Hi gh Court was justified in not exam ning the contention
on nerits. In para 6 of the petition, it is stated 'that the
petitioners own house No. 531 in New Jawahar  Nagar
Jul l undur while respondent No. 6 occupies the  adjoining
house. It is attitude towards the petitioners was inimnca
and has ever been so. Sone appeals filed by the appellants
agai nst their assessnments under the Walth Tax were pending
before the sixth respondent and that 'on My 29, 1979, the
first appellant subnitted a representations to the Chairnan
(Central Board of Direct Taxes conplaining about the
aninosity of the sixth respondent towards the first
appel l ant and requested that those appeals pending before
the sixth respondent be transferred to another appellate
court’. These are all the relevant avernments on the
allegation of nmamla fides. Wen attention of the first
appel l ant was drawn to this scanty material, he drew our
attention to the averments in para 6 of the petition for
special | eave wherein it is alleged ’'that when the
petitioners were away from Jullundur |eaving their servant
Gyan Chand to look after their house, the servant of
respondent No. 6 left his job whereupon respondent No. 6
nursed a feeling that his servant had left the job on being
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tutored by the petitioner’s servant. Thereupon respondent
No. 6 got Gyan Chand detained and nmaltreated by the police.
Wien the petitioners learnt about it at Bonbay, they
requested a common friend to get Gyan Chand rel eased and in
fact Gyan Chand was released. It was then stated that the
friend contacted the Police Oficer who had detai ned Gyan
Chand and before him the Police Oficer admtted that Gyan
Chand was detai ned at the instance of the si xt h,
respondent.’ Could there be nore vague and conpletely
m sl eadi ng avernents to support serious allegation of
personal mala fide against the officer discharging his
duties ? W are not inclined to dilate any more on this
aspect save and except 'saying that the affidavit of Gyan
Chand is not forth-coming, that the nane of the friend is
not nentioned and

984

the Police Oficer cannot be identified fromthe materia
di sclosed in the petition. One can only say that a nefarious
attenpt has been nade to cook up a wholly inmmginary
al l egation for attributing personal mala fides to the sixth
respondent. The contention nust be negatived w thout further
exam nati on,

It was lastly urged that there has been tanpering wth
the docunents by the officers of the Enforcenment Directorate
while the Income Tax O ficer scaled and took possession of
the docunents under t he aut hority of war r ant of
aut horisation issued by the fifth respondent -under Sec. 132A
of the Income Tax Act. It was subnmit ted that the docunents
with which the appellants were  not concerned have been
foisted upon himand sone docunents have  been renpved
Though the subm ssion was nmde at sone length, M. Desai
| earned counsel appearing for sone of the respondents
di spell ed whatever little doubt was generated in our mnd by
the submissions of the first appellant He referred to Pass
Book Account Nos. 132269 and 159431, both issued by the Bank
of India and urged that what was nentioned was not the
account nunber but the Pass Book nunbers and the Account
Nos. SB 6731 and SB 7626 both tally and therefore, the
submission in this behalf is misconceived. W accept the
same. It was then wurged that there were sone erasures in
some of the |oose sheets. W found none. After referring to
pages 148, 149 and 150 of the diary. —an argument -~ was
attenpted to be built up that there is sone tinkering wth
the sane. We found the subm ssion wholly imaginary.
Therefore, there is absolutely no nmerit in the contention
that there has been sone tanpering with the docunents when
they were sealed under the authority of the warrant of
aut horisation i ssued by the Conm ssioner of |ncone Tax.

These were all the contentions raised in this appea
and as thereis no nerit in any of them the appeal fails
and is dismissed but with no order as to costs.

A P.J. Appeal dism ssed.
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