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vkns'k@ ORDER 

 
PER: VIKRAM SINGH YADAV, A.M. 
 

 This is an appeal filed by the assessee challenging the order of 

Ld. Pr. CIT, Alwar dated 29.03.2016 invoking jurisdiction u/s 263 of the 

Act setting aside the assessment order for AY 2011-12 passed by the 

Assessing Officer u/s 143(3) of the Act.  

 

2. During the course of hearing, the ld. AR contended that firstly, no 

show cause has been served on the assessee by the Pr. CIT, Alwar and 

in absence of the same, the assessee has not been provided an 

www.taxguru.in



ITA No. 533/JP/2016 

Shri Ramakant Sharma  vs. Pr. CIT, Alwar 
2 

opportunity to represent his case which is also specifically mandated u/s 

263 of the Act and the principle of natural justice has been violated. 

The ld. AR has further contended that the subject matter of the show-

cause notice issued by the ld. Pr. CIT has also been the subject matter 

of appeal filed by the assessee before the ld. CIT(A) and which has 

been considered and decided upon by him. Hence, it was submitted 

that in view of clause (c) to the explanation 1 to section 263, the ld. Pr. 

CIT does not have the power to exercise his jurisdiction u/s 263 in 

respect of the same matter. It was further contended by the ld. AR that 

the AO has conducted proper inquiry and verification of cash deposits in 

his bank accounts after giving a specific show-cause notice dated 

18.2.2014 and hence, the requirement of section 263 in terms of the 

assessment order being erroneous in so far as it is prejudicial to the 

interest of revenue have not satisfied in the instant case.   

 

3. Per contra, the ld CIT DR drawn our reference to the order of ld Pr. 

CIT and submitted that the show-cause has been duly issued and 

served on the assessee.  Further, in respect of report of the postal 

department that the show-cause has been returned unserved, she 

submitted that the show-cause was initially served on the brother of the 

assessee and later on, the said fact was deleted and show-cause was 

returned by the postal department.  Regarding exercise of jurisdiction 

where the ld CIT(A) was ceased of the matter, she submitted that it is 

for the assessee to raise this objection before the ld Pr. CIT and since, 

he has failed to appear before him, he cannot be allowed to take this 

ground before us.  Further, she submitted that the ld Pr. CIT has held 

clearly that for want of adequate enquiry on the part of the AO, he has 
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exercised his jurisdiction under section which is now specifically 

mandated as per explanation to section 263 of the Act.   

 

4. We have heard the rival contentions and purused the material 

available on record.   

 

5. Regarding the first contention raised by the ld. AR regarding non 

service of the show cause notice issued by the ld. Pr. CIT, the Revenue 

has submitted a report obtained from the Postal Department which says 

that the speed post dated 04.03.2016 was returned unserved on the 

assessee with the remark “incomplete address returned”. In light of the 

same, the contention raised by the ld. AR seems to be correct that the 

show-cause notice has not been served on the assessee and the 

assessee has thus been prevented from representing his case before 

the ld Pr. CIT.   

 

6. Regarding the second contention raised by the AR that the subject 

matter of the show-cause notice issued by ld. Pr. CIT was also the 

subject matter of appeal filed before the ld. CIT(A), we refer to the 

show cause dated 3rd March, 2016 issued by the ld. Pr. CIT, Alwar 

which states as under:- 

“As per AIR information, the assessee has made cach deposits in its 

saving bank a/c held with SBBJ. These cash deposits were required to 

be verified during the course of assessment proceedings. Perusal of 

assessment record reveals that towards explanation of the source of 

cash deposits made in the bank account it had been submitted that 

these cash deposits were made from the cash received from the policy 
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holders against LIC premium. To substantiate its claim the assessee had 

furnished affidavits from 39 persons as per which it was affirmed by the 

deponents that they had made cash payments to the assessee against 

LIC premium in respect of their Insurance policies. The assessee has 

also submitted a detailed list as obtained from LIC showing the LIC 

premium deposited in the agency code of the assessee. A careful 

examination of all the affidavits and the list of premium paid reveals 

that the details tally only in respect of 06 number of cases and in the 

residual cases the names and policy numbers mentioned on the 

affidavits furnished do not find any mention in the list of premium 

payments as furnished by LIC. Further, in the affidavits of 02 cases 

namely in the case of of Sh. Shibbi and Sh. Upendra Sharma neither 

any amount has been written nor policy number has been specified.  

Further, the Assessing Officer had issued a letter to the LIC Dholpur 

requiring to verify the details of premium deposits made by the 

assessee viz “Sh. Ramakant Sharma”. The LIC, Dholpur submitted its 

reply on 12/02/2004 along with a list containing names of policy 

holders, amount deposited and the date of deposit. As per this reply the 

LIC has specifically stated that- 

“We confirm that LIC has not been authorized to Mr. Ramakant Sharma 

for depositing such collection into his personal Bank Account.” 

The above factual matrix reveals that these intricate details were not 

observed by the Assessing Officer and he proceeded to complete the 

assessment only on the basis of factually incorrect and non-verifiable 

information produced before him. Under such circumstances it is not 

clear as to how the AO drew the conclusion regarding the verification of 

the cash deposits in the bank account. Thus, the Assessing Officer has 
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issued the assessment order without making inquiries or verification 

which should have been made to ascertain the correct source and 

nature of the cash deposits in the assessee during the period under 

consideration.”   

 

7. We now refer to the assessment order passed by the AO under 

section 143(3) of the Act dated 7.3.2014 wherein the AO has discussed 

the said issue as under:- 

 “1. jksdM+ cgh esa tek jkf'k dh vfHkof̀/n 

 fu/kkZj.k ds nkSjku djnkrk }kjk izLrq fooj.kh dk ITR-4S SUGAM ls Li"V gS fd 

djnkrk }kjk fooj.kh esa O;kolkf;d en es vk; : 150746@& n”kkZbZ gSA fooj.kh esa vk; 

dk L=ksr deh”ku crk;k gSA fu/kkZj.k ds nkSjku lR;kiu djus ij ;g Li’V gqvk gS fd 

djnkrk ds ikl ,y-vkbZ-lh- dh ,tsalh gSA djnkrk dks ,y-vkbZ-lh/ /kkSyiqj dh rjQ ls 

clsMh esa ,y-vkbZ-lh dk ds”k dkmaVj [kksyus dh vuqefr feyh gqbZ gSA djnkrk ds ,l-ch-

ch-ts- clsMh cSad [kkrs esa tek jkf”k fofHkUu O;fDr;ksa ls izkIr ,y-vkbZ-lh- izhfe;e dh izkIr 

jkf'k gSA fu/kkZj.k ds nkSjku djnkrk dh rjQ ls ,y-vkbZ-lh izhfe;e ls izkfIr vkSj mlds 

,l-ch-ch-ts- clsMh ds cSad [kkrs tek jkf'k ds nLrkost izLrqr fd;s x;sA djnkrk }kjk 

deh”ku izkfIr o cSad esa tek jkf”k ls lR;kiu ds fy, jksdM+ cgh o [kkrs dh dkih izLrqr 

dh xbZA djnkrk dh rjQ ls izLrqr [kkrs dk voyksdu djus ij ik;k x;k fd djnkrk 

}kjk fofHkUu O;fDr;ksa ds uke ls tks jkf”k ys[kk iqLrdksa esa tek dh xbZ gS mldk feyku 

,y-vkbZ-lh- /kkSyiqj ls izkIr lwph ls djus ij ik;k x;k fd djnkrk }kjk [kkrs esa Jh 

misUnz ds uke ls : 135000@& fnukad 11-01-2011 dks djnkrk dh jksdM+ cgh esa rks tek 

gS ijarq ,y-vkbZ-lh- /kkSyiqj ls izkIr lwph esa Jh misUnz “kekZ ds uke ls dsoy : 15370@& 

dk gh Hkqxrku fd;k x;k gSA bl lEcU/k esa fu/kkZj.k ds nkSjku djnkrk o djnkrk ds 

vf/kd̀r vk;dj lykgdkj Jh lquhy feŸky ls fnukad 25-02-2014 dks fu/kkZj.k ppkZ ds 

nkSjku iwNk x;k Fkk ijarq muds }kjk dksbZ larks’ktud Li’Vhdj.k izLrqr ugha fd;k x;kA 

blls ;g Li’V gS fd djnkrk }kjk mldh ys[kk iqLrdksa esa : 119630@& 

¼135000&15370½ oksxl tek dj j[ks gSA djnkrk ds ikl mDr tek jkf”k dk dksbZ 

izkekf.kd L=ksr ugha gSA blfy, djnkrk }kjk mldh ys[kk iqLrdkas esa tek jkf”k : 

www.taxguru.in



ITA No. 533/JP/2016 

Shri Ramakant Sharma  vs. Pr. CIT, Alwar 
6 

119630@& dks djnkrk dh lEcf/kar fu/kkZj.k o"kZ dh v?kksf"kr vk; ekuk tkrk gS ftls 

djnkrk dh fooj.kh vk; esa tksM+k tkrk gSA 

djnkrk }kjk mldh vk; ds lR; o okLrfod rF; izLrqr ugh fd;s x;s blfy, djnkrk 

ds fo:/k lR; o okLrfod vk; dks fNikus ds fy, vk;dj vf/kfu;e dh /kkjk 271¼1½¼c½ 

ds rgr vyx ls “kfDr dh dk;Zokgh dh tkrh gSA” 

8. We now refer to the order of the ld. CIT(A) dated 25.04.2016 

wherein the assessee has challenged the addition of Rs. 1,19,630/- as 

his undeclared income made by the AO and the relevant finding of the 

ld. CIT(A) are contained at Para 5.3, 5.4 and 5.5 of his order which are 

reproduced as under:- 

“5.3 I have gone through the assessment order as well as submissions 

made by the appellant and find that an addition of Rs. 1,19,630/- has 

been made by the AO on account of unexplained income. During the 

course of assessment proceedings it was found by the AO that in the 

cash book there is a deposits of Rs. 1,35,000 in cash on 11.01.2011 and 

out of this only an amount of Rs. 15,370/- has been deposited in the 

account of LIC Dholpur in the name of the appellant. In the absence of 

any explanation, the balance of Rs. 1,19,630/- was treated as 

unexplained. 

5.4 The appellant has stated that a total amount of Rs. 1,12,479/- 

was deposited in the name of different policy holders- a list of 17 

persons along with a certificate from LIC has been filed on record. It is 

stated that after adding the amount of Rs. 15,370/- which already 

stands explained, total amount of cash of Rs. 1,27,849/- has been 

utilized for payment of premium to LIC on account of different 

customers.  

5.5 Having considered the submissions made along with the evidence 

filed on record. I hold that only an amount of Rs. 7,151/- (1,35,000-
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1,27,849) remains unexplained in the hands of the appellant and 

therefore confirm the same out of the total addition of Rs. 1,19,630/- 

made by the AO under this head.” 

 

9. In light of above, it is clear that well before the issuance of the 

show cause notice by the ld Pr. CIT on 3rd of March, 2016, exactly 

identical issue relating to verifiability of bank deposits was already a 

subject matter of appeal filed by the assessee before the ld. CIT(A) and 

the same has been considered and decided in such appeal by the ld 

CIT(A) vide his order dated 25.4.2016. 

 

10. In light of above, we are of the considered view that where the 

ld. CIT(A) was already ceased of the matter wherein the matter has 

been contested before him by the AO, the ld. Pr. CIT does not have the 

jurisdiction to exercise his powers u/s 263 of the Act on the same 

matter as per the explicit provisions contained in clause (c) to 

explanation 1 to section 263 of the Act. We accordingly set aside the 

impunged order of the ld. Pr. CIT u/s 263 of the Act for want of 

jurisdiction. 

 

In the result, the appeal of the assessee is allowed.     

 

  Order pronounced in the open court on 30/11/2017 

 

         Sd/-                                                       Sd/-               
   ¼fot; ikWy jko½        ¼foØe flag ;kno½ 
  (Vijay Pal Rao)       (Vikram Singh Yadav) 
 U;kf;d lnL;@Judicial Member    ys[kk lnL;@Accountant Member 

www.taxguru.in



ITA No. 533/JP/2016 

Shri Ramakant Sharma  vs. Pr. CIT, Alwar 
8 

   
Tk;iqj@Jaipur   

fnukad@Dated:-  30/11/2017. 

*Ganesh Kr. 

vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 

1. vihykFkhZ@The Appellant- Shri Ramakant Sharma, Dholpur  

2. izR;FkhZ@ The Respondent- Pr. CIT, Alwar 

3. vk;dj vk;qDr@ CIT 

4. vk;dj vk;qDr@ CIT(A) 

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur. 

6. xkMZ QkbZy@ Guard File { ITA No. 533/JP/2016} 

 
               vkns'kkuqlkj@ By order, 

 

             lgk;d iathdkj@Asst. Registrar 
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