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3T /ORDER

PER D. MANMOHAN, Vice President:

This appeal by the assessee trust is directed against order of the
Commissioner of Income Tax (Exemptions), wherein the approval
claimed u/s 80G(5) of the Income Tax Act, 1961 (hereinafter called as

'the Act') was not accorded on the ground that the assessee has not
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undertaken much activity in accordance with the objects. The precise

reason given by the Ld. Commissioner reads as under:

"Since the trust has not undertaken much activities in accordance
with the objects and has recently started operations, it is not eligible for
approval u/s 80G(5)(vi) of the Act, having regard to the provisions of Sub-
Rule (2) to Rule 11AA of Income Tax Rules, 1962. Thus, it cannot be
granted approval u/s 80G(5)(vi) of the Act. Hence, the said application in
Form 10G filed by the applicant is rejected.”

2. Ld. Counsel for the assessee submitted two paper books consisting
of copy of trust deed and income & expenditure statement, declarations
filed u/s 13(1) & 11(5) of the Act, etc.

3.  Brief facts of the case are that the assessee trust had come into
existence by virtue of a trust deed dated 13" day of April, 2016 and it
was aimed at carrying on charitable activities such as providing medical
aid, to impart education, provide food and shelter to the poor & needy.
It has filed an application for registration u/s 12AA of the Act and also
seeking approval u/s 80G of the Act along with relevant declarations.
The Ld. Commissioner granted registration u/s 12AA of the Act.
However, with regard to the grant of approval u/s 80G of the Act, he
observed that the assessee did not carry much of its activity since
inception. In fact, the application for approval was made 3 months after
its inception and it cannot expect miracle in carrying out its activity
within such a short span. Assessee relied upon a decision of the ITAT,

Kolkata Tribunal reported in 53 ITR 629 (Trib.), wherein the bench
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observed that so long as the objects are charitable in nature,
registration u/s 12AA of the Act cannot be refused and carrying out of
charitable activity at the stage of commencement of institution was not
relevant.

4.  On the other hand, the Ld. D.R. submitted that there should be a
gap between seeking approval u/s 12AA of the Act and for seeking
approval u/s 80G of the Act as per ITAT Lucknow bench order reported
in 2015 Tax Pub (DT) 5082 (Luck-Trib) as otherwise claim of approval
u/s 80G of the Act can be rejected.

5. We have carefully considered the rival submissions and perused
the records. The decision of the ITAT, Lucknow bench is not applicable
to the case on hand since, in the aforementioned case, the claim of the
assessee was rejected by the Tribunal on the ground that for grant of
approval, copy of registration granted u/s 12AA of the Act has to be
annexed and for such purpose, registration on an earlier date is
obligatory. However, in the instant case, the Ld. Commissioner has
already granted registration u/s 12AA of the Act and approval u/s 80G
was not rejected on the ground of not obtaining registration u/s 12AA of
the Act but only on the limited ground that no activity has been carried
out. The decision of the ITAT Kolkata Bench, as rightly been pointed

out by the Ld. Counsel, supports the stand of assessee that if the
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activities of the trust are genuine, at the stage of commencement of
institution, registration has to be granted automatically and claim u/s
80G of the Act can be followed with grant of registration. Ld.
Commissioner (Exemptions) did not reject the request of the assessee
for approval u/s 80G of the Act on the ground of not annexing the
registration certificate u/s 12AA of the Act but on the limited ground that
it has not undertaken much activity. At the inception of the institution,
one cannot expect serious activities, since it needs funds and to obtain
funds, the trust needs approval u/s 80G of the Act. Thus, the activities
are interlinked with obtaining approval. Hence, mere fact that the
assessee could not undertake much activity within the short span of 3
months, the Commissioner (Exemptions) should not have refused the
claim of approval u/s 80G(5) of the Act. Under the peculiar
circumstances, we direct the Ld. Commissioner to consider the issue
pragmatically and grant approval u/s 80G(5) of the Act, if all other
conditions are fulfilled.

6. Inthe result, the appeal filed by the assessee trust is allowed.

The above order was pronounced in the open court on 6™ Dec’17.

Sd/- Sd/-
(.ww. goex RE) (fs. weraEe)
(D.S. SUNDER SINGH) (D. MANMOHAN)

o@T 6 /ACCOUNTANT MEMBER 39reaT /VICE PRESIDENT
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