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O R D E R 
 
 

PER : Shri T.R.Meena, Accountant Member 

 
This is an appeal at the behest of Revenue which has emanated from 

the order of CIT(A)-VI, Ahmedabad, dated 13.09.2010 for assessment year 

2005-06.  The effective grounds of Revenue’s appeal are as under: 

“1. The Ld.CIT(A) erred in law and on facts in allowing the claim 

of assessee u/s.80IB amounting to Rs.6,95,585/-. 
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2. The Ld.CIT(A) erred in law and on facts in allowing the 

assessee’s claim of Rs.2,97,038/- on account of depreciation 

on electrical fittings. 

3. The Ld.CIT(A) erred in law and on facts in deleting the 

addition of Rs.2,86,448/- U/s.40a(ia) on account of late 

payment of TDS.” 

2. The first ground is against allowing the claim of assessee u/s.80IB 

amounting to Rs.6,95,585/-.  The assessee has claimed deduction u/s.80IB at 

Rs.6,95,585/- for claiming of deduction and audit report was not filed 

alongwith return.  The A.O. gave reasonable opportunity of being heard on 

this issue which was availed by the assessee but the A.O. held that to the fact 

that the assessee had not submitted the required certificate from the 

Chartered Accountant alongwith return of income which is mandatory, the 

assesse is not entitled to the deduction u/s.80IB.  Reliance is placed on the 

appeal admitted in Apex Court on the issue against the order of the Hon’ble 

High Court of M.P. in case of CIT vs. Panama Chemicals Works 250 ITR 661.  

In view of the above finding, the A.O. had not allowed deduction u/s. 80IB of 

Rs.6,95,585/-. 

3.  Being aggrieved by the order of the A.O., the assessee carried the matter 

before the CIT(A) who had allowed the assessee’s appeal by observing as 

under: 

“2.3 I have considered the facts of the case; assessment order and 

appellant’s submission.  Appellant did not file audit report under 

section 80IB along with the return of income.  Such audit report 

was filed during the course of assessment proceeding.  Apart 
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from this, assessing officer did not find any mistake or defect in the 

claim of appellant under section 80IB.  Appellant relied upon the 

decision of Gujarat High Court in which it is held that audit report 

filed during the assessment proceedings is sufficient compliance of 

section 80I(7).  Since the decision of jurisdictional high court is not 

yet reversed by Supreme Court, the same is binding on the 

appellate authorities.  Appellant fulfils all other conditions required 

for claim under section 80IB.  The rejection of claim was only on 

non-submission of audit report alongwith return of income and as 

such appellant is eligible for this claim.  Respectfully following the 

decision of Gujarat High Court reported in 201 ITR 325 AO is 

directed to allow claim of deduction under Section 80IB.”  

 
4. Now the Revenue is before us.  Ld. Sr. D.R. relied upon the order of the 

A.O.  and argued that statutory requirement had not been fulfilled by the 

appellant.  Therefore, he was rightly decided and disallowed the claim 

u/s.80IB at Rs.6,95,585/-.  At the outset, ld. A.R. argued that audit report was 

furnished before the A.O. at the time of assessment and Hon’ble Gujarat High 

Court in case of CIT vs. Gujarat Oil and Allied Industries, 201 ITR 325, has 

held that if the assessee filed the audit report before the A.O. at the time of 

assessment, he should allow the claim of 80IB.  Ld. A.R. further argued that 

various High Courts also held this view that deduction cannot be disallowed 

merely on the ground that audit report was not filed alongwith return of 

income.  Therefore, he prayed to confirm the order of CIT(A). 

5. We have heard the rival contentions and perused the material on 

record.  It is fact that the assessee did not furnish audit report alognwith return 
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but produced before the A.O. at the time of assessment as Hon’ble Gujarat 

High Court has held that it is a sufficient compliance of the Section if the 

assessee furnished the audit report before the A.O. at the time of 

assessment.  Thus, claim of 80IB cannot be denied.  Accordingly, we confirm 

the order of the CIT(A) and dismiss the Revenue’s appeal on this ground. 

6. The second ground of appeal is against not allowing depreciation on 

electrical fittings at Rs.2,97,038/-.  The A.O. observed that depreciation on 

electric fittings is admissible @ 15% for the year under consideration.  But 

assessee has claimed depreciation @ 25%.  The A.O. gave reasonable 

opportunity of being heard on this issue, which was availed by the assessee.  

After considering the assessee’s reply, he allowed the depreciation @ 15% 

and excess depreciation of Rs.2,97,038/- was added back. 

7. The assessee carried the matter before the CIT(A) who has allowed the 

appeal by observing as under: 

“4.3 I have considered the facts of the case, assessment order and 

appellant’s submission.  Appellant is engaged in the business of 

running a multiplex theatre. The electrical fittings include 

electrification and equipments connected to projector and other film 

exhibition systems.  Appellant therefore claimed that these are in the 

nature of plant which is essential for carrying on the business 

activity.  The 15% rate of depreciation is on electrical fittings in the 

nature of wiring, switches, sockets, fans etc.  These items are only 

incidental and supplementary to the business.  However in the 

appellant’s case, the equipments and fittings are amounting to 

rs.59,48,760.  Electrical wiring, sockets and switches cannot be of 
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this much value unless valuable equipments are part of it and 

therefore these items will not be subject to 15% depreciation 

applicable to electrical fittings. 

 
Appellant relied upon various decisions in which buildings, 

furniture and fittings were treated as plant considering the peculiar 

nature of assessee's business. Rajasthan High Court in the case of 

CIT versus RG Ispat Ltd 272 ITR 383 held that where a particular 

structure is merely helpful for carrying on the activities of the 

assessee it may not be a plant but if it is an integral part of plant and 

machinery or a portion of that building is an integral part of plant and 

machinery then that should be considered as plant in view of 

Supreme Court decision in the case of CIT versus Karnataka Power 

Corporation. Even ITAT Ahmedabad in the case of Marwar hotels 

Ltd held that Hotel Electrical fittings are eligible to depreciation as 

plant and machinery.  Considering this, in appellant's case electrical 

fittings are essential part of film exhibition and not ancillary to its 

business. Respectfully following the decisions relied upon by the 

appellant and also of jurisdictional ITAT, it is held that electrical 

installation and equipments in the case of appellant are eligible for 

depreciation at the rate applicable for plant and machinery. The 

addition made by assessing officer is therefore deleted.” 

 
8. Now the Revenue is before us.  Ld. Sr. D.R. relied upon the order of the 

A.O. and argued that as per Rule, on electric item depreciation is allowable @ 

15%.  Therefore, he requested to confirm the order of the A.O.  At the outset, 

ld. A.R. argued that the assessee is engaged in the business of running a 

multiplex theatre.  The cost of electric fittings and equipments amounting to 

Rs.59,48,760/-.  The electric fittings are engaged for running the projector and 
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film exhibition systems.  Thus, the electric fittings and equipments are 

apparently in the nature of apparatus or plant which is essential for carrying 

on the main business activity of the assessee.  The various High Courts have 

held that depreciation on items as per Rule are less but are used or fitted with 

the main plant and machinery and are integral part of the very plant and 

machinery for carrying on the business activity, the higher depreciation can be 

allowed.  He relied upon the decision of Hon’ble Supreme Court in case of 

CIT vs. Karnataka Power Corporation, 243 ITR 81, wherein Hon’ble Supreme 

Court applied the functional test in this case on building which is specially 

designed and equipped to function as a Nursing Home constituted a plant for 

the purpose of depreciation.  Therefore, he prayed to confirm the order of 

CIT(A). 

9. We have heard the rival contentions and perused the material on 

record.  It is undisputed that electrical items are fitted with projector and other 

film exhibition systems.  Without electrical items, the projector as well as 

exhibition systems cannot be run.  Therefore, it is a part and parcel of the 

plant and machinery.  Thus, the assessee is entitled to higher rate @ 25%.  

We confirm the order of the CIT(A) and dismiss the Revenue’s appeal on this 

ground. 

10. Third ground of appeal is against deleting the addition of Rs.2,86,448/- 

u/s. 40(a)(ia) on account of late payment of TDS.  The A.O. found that as per 

audit report TDS of Rs.1,05,079/- had been paid on 30.05.2005 as against 

due date of 07.12.2004.  The assessee was allowed to explain reasons for not 
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paying tax time which was availed by the assessee.  The assessee 

capitalized the various expenses but claimed depreciation at Rs.2,86,448/- in 

the p&l account.  Thus, he made addition of Rs.2,86,448/- in the income of the 

assessee u/s.40(a)(ia). 

11. The assessee carried the matter before the CIT(A) who has allowed the 

appeal by observing as under: 

“5.3  I have considered the facts of the case, assessment order and 

appellant's submission. Assessing officer disallowed depreciation on 

capitalised expenses on the ground that TDS was not paid in time. 

Appellant submitted that the entire TDS was paid on May 30, 2005 

which is much before the due date of filing return. As per 

retrospective amendment by finance act 2008 the expense is 

allowable if TDs for the month of March is paid before due date of 

filing return. TDS in this case is prior to March 2005 and therefore 

amended provisions will not apply to the appellant.  

 
Appellant's argument that depreciation cannot be disallowed 

under section 40 (a) (ia) of IT act since it talks of expenditure by way 

of interest, commission, brokerages, fees for professional services. 

There is no provision which prohibits appellant from capitalizing the 

assets where TDS was not paid. Since section 43 (1) decides actual 

cost and section 43 (6) decides written down value, allowance of 

depreciation is not covered under section 40 (a) (ia). Depreciation is 

to be allowed on the WDV which is defined in section 43 (6). In view 

of this, the payment of TDS in respect of capitalised item of expense 

is not relevant as far as issue of capitalisation is concerned Since 

the expense is capital and part of WDV of block of assets, 

depreciation on the same cannot be denied on account of non-
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payment of TDS. The requirement of depreciation is -ownership and 

usage of asset for business purpose. There is no dispute on these 

two requirements therefore depreciation cannot be disallowed by the 

assessing officer. In view of this the addition made by the AO is 

deleted.” 

 
12. The Revenue is before us.  Ld. Sr. D.R. vehemently relied upon the 

order of the A.O. and prayed to confirm the order of the A.O.  At the outset, ld. 

A.R. argued that provision of Section 40(a)(ia) has been amended by the 

Finance Act, 2008 with retrospective effect from 01.04.2005.  As per this 

Section 40(a)(ia) only disallowance by way of interest, commission, 

brokerage, fees for professional service or fees for technical services can be 

made, if TDS has been deducted.  The assessee did not claim any 

expenditure under these heads.  The assessee has capitalized for payments 

on which it required to be deducted TDS, during the pre-commencement 

period.  Therefore, provision of Section 40(a)(ia) is not applicable.  

Alternatively, it has been argued that the TDS has been deducted which has 

been paid on 30.05.2005 before the due date of filing of return.  Therefore, it 

is allowable expenditure.  

13. We have heard the rival submissions and perused the material on 

record.   Strictly, depreciation cannot be disallowed where TDS on payment of 

capital  item made but not paid in time.  In  this Section, items of TDS have 

been  identified  by  the  legislature  and  depreciation  is  not   covered    u/s.  
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40(a)(ia) and also the assessee paid TDS on 30.05.2005 before due date of 

return filed.  Thus, we confirm the order of the CIT(A) and dismiss the appeal 

of the Revenue. 

14. In the result, the Revenue’s appeal is dismissed. 

This Order pronounced in open Court on  13.12.2013 

 
               Sd/-           Sd/-   

      (D.K.Tyagi)                                  (T.R. Meena) 
   Judicial Member            Accountant Member                                     
     True Copy  
S.K.Sinha 
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By order/आदेश से, 

 
 
 
 

उप/सहायक पजंीकार 

आयकर अपीलीय अिधकरण, 

अहमदाबाद । 

www.taxguru.in




