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4. 1835/Ahd/2009 2007-08 Assessee Revenue 

5. 2055/Ahd/2009 2007-08 Revenue Assessee  

6. 2053/Ahd/2009 2005-06 Revenue Assessee  

 

      Assessee  by   : Shri  Mehul K.Patel & 

Shri Tushar P.Hemani, ARs 

      Revenue   by  : Ms.Ila Varshi  Sr.D.R. 

    
              सनुवाई क& तार'ख  /  /  /  / Date of Hearing       :     28/11/2013 

              घोषणा क& तार'ख /Date of Pronouncement :    19/12/2013     

 

आदेश / O R D E R 

 
PER SHRI N.S. SAINI, ACCOUNTANT MEMBER: 

  

 ITA No.610/Ahd/2008 for AY 2005-06 is the appeal filed by the 

assessee against the order of the CIT(Appeals)-XIV, Ahmedabad dated 

1/12/2007.  ITA Nos.1834 & 2054/Ahd/2009 are the cross-appeals filed 

by the Assessee and the Revenue  against the order of the CIT(A)-XIV, 

www.taxguru.in



 

          

                                                                                       ITA Nos.610/Ahd/2008, 

1834&2054/Ahd/2009, 1835&2055/Ahd/2009 and  

2053/Ahd/2009     

Sadbhav Engineering Ltd.   vs.  Dy.CIT    

AYs –2005-06, 2006-07, 2007-08 & 2005-06 respectively 

      

- 2 - 
 

 

Ahmedabad dated 13/04/2009 for AY 2006-07.  ITA Nos.1835 & 

2055/Ahd/2009 are the cross appeals filed by the Assessee and the 

Revenue against the order of CIT(A)-XIV, Ahmedabad dated 13/04/2009 

for AY 2007-08.  ITA No.2053/Ahd/2009 is the appeal filed by the 

Revenue against the order of the CIT(A)-XIV, Ahmedabad dated 

22/04/2009  for AY 2005-06. 

  

2. In all assessee’s appeals, the first common issue involved is that 

the ld.CIT(A) erred in disallowing the assessee’s claim for deduction 

u/s.80-IA(4) of the Act of Rs.3,39,44,245/- (for AY 2005-06), 

Rs.9,11,193/- (for AY 2006-07) &  Rs.59,98,462/- (for AY 2007-08).  

 

3. At the time of hearing, the ld.ARs for the assessee submitted that 

except for change in figure the facts of the case are same in all the years 

and, therefore, there are being argued together for the sake of 

convenience.  The facts of the case as stated by the CIT(A) in the 

Asst.Year 2005-06 are as under:- 

 

“6.1. Grounds No.4, 5 & 7 are against restricting the appellant’s 

claim of deduction of Rs.4,81,64,760/- u/s.80IA to  

Rs.1,42,25,550/-.  The A.O. while computing the deduction 

u/s.80IA, has first allocated the common expenses including gross 

expenditure on account of interest to different units and then 

allocated the losses of various loss making units to various units 

earning profits and after setting off the losses of units with profits 

of other units, deduction has been calculated.  The AO has also 

invoked the provisions of Sec.80IA(5) of the I.T.Act and made the 
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computation of deduction u/s.80IA after discussing in detail the 

facts of the case, provisions of the I.T.Act and various case laws in 

the asst.order, vide para 5 pages 8 to 44. 

 

6.2. The appellant, during the course of appellate proceedings, 

has submitted that the losses of loss making units should be 

ignored and it should not be allocated to the profits of the profit 

making units.  It was further submitted that the AO was not 

justified in allocating the gross expenditure on account of interest, 

but the expenditure should be allowed and only the net amount of 

interest should be allocated.  It has further submitted that it 

received the interest on FD with bank etc., which is directly 

connected with the business of the appellant, as the amount was 

spent for obtaining guarantees, as per the terms of the agreement 

entered with the Govt.authorities.  Therefore, such income is the 

income of industrial undertaking and only net interest expenditure 

should be taken into consideration.  It was further submitted that 

the Assessing Officer was not justified in invoking the provisions of 

sec.80IA(5) of the Act for the purpose of deduction u/s.80IA, by 

ignoring the fact that the Deptt.has in appellant’s own case has 

earlier computed the deduction u/s.80IA without applying the 

provisions of Sec.80IA(5)of the Act.  In support of its contention, 

the appellant placed its reliance on various judicial decisions as 

under:-    

 i)   CIT v. Delhi Iron and Steel Co.Ltd., 85 TTJ 103 

 ii) Canara Workshops Pvt.Ltd. 161 ITR 320 (SC) 

 iii)M.Pallonji & Co. Pvt.Ltd. v. JCIT, (ITAT Mum.) 

 iv) Indian Transformers Ltd. vs. CIT 86 ITR 192 

 v) CIT v. L.M. Van Mopps Diamond Tools (India) Ltd.  

              107 ITR 386 

 vi) ITO v. Kanchan Oil Indus. Ltd., 92 TTJ 739 

 vii)HCL Info-Sytems Ltd., v. Dy.CIT, 81 TTJ 922 

 viii)JCIT v. Dr.Reddys Lab.Ltd., INDLAW ITAT 66 

 ix) ITC Hotels v. Dy.CIT 107 TTJ 955 

 x) CIT vs. Siddhganga Oil Extraction Pvt.Ltd., 109 CTR 119 

 xi) Wipro Information Technology Ltd. v.Dy.CIT 88 TTJ 778 

www.taxguru.in



 

          

                                                                                       ITA Nos.610/Ahd/2008, 

1834&2054/Ahd/2009, 1835&2055/Ahd/2009 and  

2053/Ahd/2009     

Sadbhav Engineering Ltd.   vs.  Dy.CIT    

AYs –2005-06, 2006-07, 2007-08 & 2005-06 respectively 

      

- 4 - 
 

 

 xii)Mitsui Industries Ltd. (ITAT A’bad) 1038/Ahd/2000 & 

     1071/Ahd/2000. 

6.3. I have considered the facts of the case and the submissions 

along with various case laws as relied upon by the appellant.  I am 

not inclined to agree with the views of the appellant.  The issue of 

allocating the losses of loss making units to the profits of profit 

making units and also allocating the gross interest expenditure in 

place of net interest expenditure first arose in the A.Y. 2003-04 

and 2004-05, wherein it has been decided against the appellant 

vide CIT(A)’s order No.ACIT C.8/60/2006-07 & ACIT 

C.8/59/2006-07 both dated 03/01/2007 respectively.  While 

deciding the appeals, it was observed that after the introduction of 

Sec.80AB, the loss in other units has to be considered before 

arriving the figure for calculating the deduction and this view is 

supported by the Madras High Court in the case of CIT v. 

Macmillan Co. of India Ltd. 243 ITT 4031 and Motilal Pesticides 

(I) Pvt.Ltd. v. CIT., 243 ITR 26 (SC).  As the facts are similar in 

this year, following the order of CIT(A), supra, I hold that the 

action of AO in computing the deduction u/s.80IA was quite 

justified and the same is upheld.” 

  

3.1. The ld.ARs for the assessee submitted that during the year under 

consideration, the assessee had claimed deduction u/s.80-IA(4) of the Act 

in respect of Udaipur Undertaking,  Viramgam Undertaking, Malvan 

Undertaking and Banas Syphon Undertaking.  The AO has invoked 

provisions of Section 80-IA(5) of the Act.  It was submitted that 

regarding the claim made in respect of Malvan Undertaking and Banas 

Syphon Undertaking, since no loss were incurred in earlier years, the AO 

has allowed the claim made for the year under consideration.  However, 

in respect of Udaipur Undertaking and Viramgam Undertaking the AO 

has brought forward losses of earlier years notionally and set off the 

www.taxguru.in



 

          

                                                                                       ITA Nos.610/Ahd/2008, 

1834&2054/Ahd/2009, 1835&2055/Ahd/2009 and  

2053/Ahd/2009     

Sadbhav Engineering Ltd.   vs.  Dy.CIT    

AYs –2005-06, 2006-07, 2007-08 & 2005-06 respectively 

      

- 5 - 
 

 

same against the eligible profit of the said undertaking and, accordingly,  

did not allow the deduction u/s.80IA(4) of the Act to the extent of such 

notional brought forward losses.    He submitted that the two 

undertakings had claimed deduction u/s.80IA(4) of the Act in this year 

for the first time and, therefore,  the year under consideration is the AY 

2005-06 which is initial assessment year.  It was submitted that in the 

AYs 2003-04 & 2004-05 the AO has noted that these undertakings had 

not claimed deduction u/s.80-IA(4) in those years.  It was further 

submitted that for the purpose of section 80IA(4), the initial assessment 

year is the year in which for the first time claim was made and not the 

year of commencement for which the assessee placed reliance on the 

decision of Hercules Hoists Ltd. vs. ACIT reported in 22 ITR 527 

(Mum.Trib).  Further, it was argued that the Hon’ble Madras High Court 

in the case of Velayudhaswamy Spinning Mills vs. ACIT reported in 340 

ITR 463 has decided a similar issue.  The substantial question of law 

decided by the Hon’ble High Court was as under:- 

 

“(b)  Whether, on the facts and in the circumstances of the case, 

the Tribunal is right in law in holding that initial assessment year 

in section 80IA(5) would only mean the year of commencement 

and not the year of claim?” 

 

 The Hon’ble Madras High Court answered this question in favour 

of assessee at page No.493 of the Income Tax Report.  It was further held 

by the Hon’ble High Court that loss in the year earlier to the initial 

assessment year cannot be notionally brought forward and set off against 
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the profits of the eligible business as no such mandate is provided in 

Section 80IA(5) of the Act.  It was further submitted that the Tribunal in 

the case of Velayudhaswamy Spinning Mills (supra) had followed the 

decision of Ahmedabad Tribunal Special Bench in the case of ACIT vs. 

Goldmine Shares & Finance (P) Ltd. reported at 302 ITR (AT) 208.  The 

Hon’ble Madras High Court reversed the order of the Tribunal which 

shows that the Hon’ble High Court overruled the order of the Special 

Bench.  Once the order of the special Bench is overruled by the High 

Court, the Special bench order is no more a good law and, therefore, 

cannot be applied in the present case.  It was further submitted that 

regarding the controversy whether non-jurisdictional High Court decision 

would prevail or the Special Bench order on the same issue where both 

the authorities have taken a contrary view  is concerned, it is most 

respectfully submitted that such controversy would not take place in the 

present case.  The reason is that the Hon’ble Madras High Court has 

rendered the decision after duly taking the cognizance of the Special 

Bench order.  Had it been the case where the High Court would have 

rendered the decision without taking into cognizance of the Special 

Bench order, the controversy could have been arisen.  It was further 

submitted that in the case of Kanel Oil (Ahmedabad Bench Third 

Member) reported in 121 ITD 596, it was held that the view of the High 

Court is above the Tribunal in the judicial hierarchy and that the 

judgement of a non-jurisdictional High Court would prevail over that of 

the Special Bench is subject to the exception that where there is only one 
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judgement of the High Court on the issue and no contrary view has been 

expressed by any other High Court and that where the judgement of the 

non-jurisdicitonal High Court, though the only jdugement on the point is 

‘per incuriam’  i.e. which is rendered without having been informed 

about certain statutory provisions or binding precedents that are directly 

relevant.  It was submitted that in the present case the decision of 

Hon’ble Madras High Court is the solitary decision on the issue and no 

contrary view has been expressed by any other High Court but also the 

judgement of the Madras High Court has been rendered taking into 

cognizance of the Special Bench decision. It was also submitted that the 

Hon’ble High Court has also observed that the decision of the Special 

Bench was rendered in the context of old provision of section 80IA of the 

Act, whereas the issue before the Hon’ble Madras High Court was in the 

context of amended provision of section 80IA(5) of the Act.   Therefore, 

it was the submission that in view of the Third Member order of Kanel 

Oil (supra), the decision of the Hon’ble Madras High Court would 

prevail over the Special Bench decision.  Further,  it was also submitted 

that a similar controversy has been addressed by the Pune Tribunal in the 

case of Serum International Ltd. vs. ACIT in ITA Nos.290 to 

292/Pn/2010, wherein it was held that an authority such as  Income Tax 

Appellate Tribunal acting anywhere in the country has to respect the law 

laid down by the High Court, though of a different State, so long as there 

is no contrary decision of any other High Court on that question.   The 

ld.AR for the assessee  further relied on the decision of the Hon’ble 
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Madras High Court in the case of M/s.Emerald Jewel Industry P.Ltd.  in 

Tax Case (Appeal) No.715 of 2010, wherein the Hon’ble High Court 

followed its decision in the case of  Velayudhaswamy Spinning 

Mills(supra).   

4. On the other hand, ld.DR for the Revenue relied on the orders of 

the authorities below and admitted that there was no contrary decision of 

any High Court on the issue.  The decision of the Hon’ble Madras High 

Court in the case of Velayudhaswamy Spinning Mills(supra) was the 

only issue on the subject.   However, he relied on the decision of 

Ahmedabad Special Bench of the Tribunal in the case of Goldmine 

Shares & Finance (P) Ltd.(supra), the decision of the Mumbai Bench of 

the Tribunal in the case of Pidilite Industries vs. DCIT  (2011) 46 SOT 

263 (Mum.) and the decision of Hyderabad Bench of the Tribunal in the 

case of Hyderabad Chemical Supplies Ltd. vs. ACIT (2011) 137 TTJ 732 

(Hyd.Trib.). 

 

5. We have heard the rival submissions, perused the material 

available on record and gone through the orders of the authorities below.   

In the instant case, the assessee claimed deduction u/s.80IA(4) of the Act 

for all the years which were disallowed by the AO on the ground that as 

per provisions of section 80IA(5) of the Act the computation of 

deduction has to be done by setting off of brought forward losses and 

depreciation of eligible business against their respective eligible incomes.  

After doing so, deduction u/s.80IA(4) of the Act, allowable to the 
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assessee works out to Rs.1,42,20,515 in AY 2005-06.  Accordingly, the 

AO disallowed the claim for deduction u/s.80IA of Rs.3,39,44,245/- to 

the assessee.  Similarly, the AO disallowed u/s.80-IA(4) of the Act   

Rs.9,11,193/- (for AY 2006-07) &  Rs.59,98,462/- (for AY 2007-08).  

 

6. On appeal, the ld.CIT(A) confirmed the action of the AO on the 

very same reason.  We find that the assessee had set up Udaipur 

Undertaking and Viramgam Undertaking in AY 2003-04.  The assessee 

incurred losses from these two eligible Units for deduction u/s.80-IA and, 

therefore, no deduction was claimed in the said AY  u/s.80-IA of the Act.  

In the AY 2005-06, the assessee earned profit from these projects and 

accordingly claimed deduction u/s.80-IA by treating the AY 2005-06 as 

initial assessment year.  The AO while computing the deduction for AY 

2005-06 u/s.80-IA reduced the deduction claimed by the assessee by 

adjusting the losses of previous assessment years 2003-04 & 2004-05 

from the eligible profit from the undertakings.  The ld.DR has relied on 

the decision of the Ahmedabad Special Bench of the Tribunal in the case 

of ACIT vs.  Goldmine Shares & Finance (P) Ltd. reported at 302 ITR 

(AT) 208 and submitted that while computing the deduction allowable to 

the assessee u/s.80IA losses and depreciation of the earlier assessment 

years should be notionally brought forward and deducted from the 

eligible profit of the assessee from the said undertakings.  On the other 

hand, the ld.AR of the assessee has relied on the judgement of Hon’ble 

Madras High Court in the case of Velayudhaswamy Spinning Mills (P.) 
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Ltd. vs. ACIT (2012) 340 ITR 477 and the decision of Hon’ble Madras 

High Court in the case of  CIT vs. Emerald Jewel Industry (P) Ltd. 

(2011) 53 DTR (Mad) 262.  Regarding the Special Bench decision of the 

Tribunal in the case of Goldmine Shares & Finance (P) Ltd.(supra), the 

ld.AR submitted that this decision will not be applicable as the same was 

relevant for the provisions applicable in the assessment years 1996-97 

and 1997-98, which was prior to the amendment brought in the Statute by 

the Finance Act, 1999.    

6.1.   We find that section 80IA of the  Act which has been substituted 

with effect from 01/04/2000 provides that where the gross total income 

of an assessee includes any profits and gains derived by an undertaking 

from any eligible business referred to in sub-section 4, there shall, in 

accordance with an subject to the provisions of this section, be allowed in 

computing the total income, the deduction of an amount equal to 100% of 

the profits and gains derived from such business for 10 consecutive 

years.  Substituted sub-section (2) of section 80IA, provides that an 

option is given to the assessee for claiming any 10 consecutive 

assessment years out of 15 years beginning from the year in which the 

undertaking or the enterprise develops and begin to operate.  The 15 

years is the outer limit within which the assessee can choose the period of 

claiming the deduction.  Sub-section (5) is a non-obstante clause which 

deals with the quantum of deduction for an eligible business.  The 

relevant provisions of sub-section (5) of section 80IA, reads as under:-  

“(5)  Notwithstanding anything contained in any other provision of 

this Act, the profits and gains of an eligible business to which the 
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provisions of sub-section (1) apply shall, for the purposes of 

determining the quantum of deduction under that sub-section for 

the assessment year immediately succeeding the initial assessment 

year or any subsequent assessment year, be computed as if such 

eligible business were the only source of income of the assessee 

during the previous year relevant to the initial assessment year and 

to every subsequent assessment year upto  and including the 

assessment year for which the determination is to be made.” 

 

6.2  From a plain reading of the above, it can be gathered that it is a 

non-obstante clause which overrides the other provisions of the Act and it 

is for the purpose of determining the quantum of deduction under section 

80IA, for the assessment year immediately succeeding the initial 

assessment year and any subsequent assessment year to be computed as if 

the eligible business is the only source of income.  Thus, the fiction 

created is that the eligible business is the only source of income and the 

deduction would be allowed from the initial assessment year or any 

subsequent year.  It nowhere defines as to what is the initial assessment 

year.  Prior to 1
st
 April 2000, the initial assessment year was defined for 

various types of eligible assessees under section 80IA(12).  However, 

after the amendment brought in statute by the Finance Act, 1999, the 

definition of “initial assessment year”  has been specifically taken away.  

Now, when the assessee exercises the option of choosing the initial 

assessment year as culled out in sub-section(2) of section 80IA from 

which it chooses its 10 years of deduction out of 15 years, then only the 

losses of the years starting from the initial assessment year alone are to 

be brought forward as stipulated in section 80IA(5).   The loss prior to 
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the initial assessment year which has already been set off cannot be 

brought forward and adjusted into the period of 10 years from the initial 

assessment year as contemplated or chosen by the assessee.  It is only 

when the loss have been incurred from the initial assessment year, then 

the assessee has to adjust loss in the subsequent assessment years and it 

has to be computed as if eligible business is the only source of income 

and then only deduction under section 80IA can be determined.  This is 

the true import of section 80IA(5).    

 

6.3. In the decision of Goldmine Shares and Finance Pvt.Ltd.(supra), 

decided by the Special Bench of the Tribunal, the claim of deduction by 

the assessee had started from assessment year 1996-97 onwards and the 

assessee had claimed deduction under section 80IA starting from the first 

year itself i.e., assessment year 1996-97.  Thus, the Special Bench was 

dealing with the operation of section 80IA(5) where the assessee had first 

claimed the deduction in the assessment year 1996-97 and for subsequent 

assessment years.  This aspect of the matter has been very well 

elaborated by the Hon’ble Madras High Court in the case of 

Velayudhaswamy Spinning Mills Pvt.Ltd.(supra) after considering the 

Special Bench decision of the Tribunal in the case of ACIT vs. Goldmine 

Shares & Finance (P) Ltd. reported at 302 ITR (AT) 208 and the relevant 

provisions of the Act, i.e., pre-amendment and post-amendment have 

come to the same conclusion:- 

“From reading of the above, it is clear that the eligible business were the only 

source of income, during the previous year relevant to initial assessment year 
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and every subsequent assessment years. When the assessee exercises the 

option, the only losses of the years beginning from initial assessment year 

alone are to be brought forward and no losses of earlier years which were 

already set off against the income of the assessee. Looking forward to a period 

of ten years from the initial assessment is contemplated. It does not allow the 

Revenue to look backward and find out if there is loss of earlier years and bring 

forward notionally even though the same were set off against other income of the 

assessee and the set off against the current income of the eligible business. Once 

the set off is taken place in earlier year against the other income of the assessee, 

the Revenue cannot rework the set off amount and bring it notionally. Fiction 

created in sub- section does not contemplates to bring set off amount notionally. 

Fiction is created only for the limited purpose and the same cannot be extended 

beyond the purpose for which it is created. 

 

14. In the present cases, there is no dispute that losses incurred by the assessee 

were already set off and adjusted against the profits of the earlier years. During 

the relevant assessment year, the assessee exercised the option under s. 80-IA(2). 

In Tax Case Nos. 909 of 2009 as well as 940 of 2009, the assessment year was 

2005-06 and in the Tax Case No. 918 of 2008 the assessment year was 2004-05. 

During the relevant period, there were no unabsorbed depreciation or loss of the 

eligible undertakings and the same were already absorbed in the earlier years. 

There is a positive profit during the year. The unreported judgment of this Court 

cited supra considered the scope of sub-s. (6) of s. 80-I, which is the 

corresponding provision of sub-s. (5) of s. 80- IA. Both are similarly worded and 

therefore we agree entirely with the Division Bench judgment of this Court cited 

supra. In the case of CIT vs. Mewar Oil & General Mills Ltd. (2004) 186 CTR 

(Raj) 141 : (2004) 271ITR 311 (Raj), the Rajasthan High Court also considered 

the scope of s. 80-I and held as follows:- 

 

"Having considered the rival contentions which follow on the line noticed 

above, we are of the opinion that on finding the fact that there was no carry 

forward losses of 1983-84, which could be set off against the income of the 

current asst. yr. 1984-85, the recomputation of income from the new 

industrial undertaking by setting off the carry forward of unabsorbed 

depreciation or depreciation allowance from previous year did not simply 

arise and on the finding of fact noticed by the CIT(A), which has not been 

disturbed by the Tribunal and challenged before us, there was no error 

much less any error apparent on the M/s. Shevie Exports   

face of the record which could be rectified. That question would have been 

germane only if there would have been carry forward of unabsorbed 
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depreciation and unabsorbed development rebate or any other unabsorbed 

losses of the previous year arising out of the priority industry and whether 

it was required to be set off against the income of the current year. It is not 

at all required that losses or other deductions which have already been set 

off against the income of the previous year should be reopened again for 

computation of current income under s. 8o-I for the purpose of computing 

admissible deductions thereunder. 
 

In view thereof, we are of the opinion that the Tribunal has not erred in holding 

that there was no rectification possible under s. 8o-I in the present case, albeit, for 

reasons somewhat different from those which prevailed with the Tribunal. There 

being no carry forward of allowable deductions under the head depreciation or 

development rebate which needed to be absorbed against the income of the 

current year and, therefore,  recomputation of income for the purpose of 

computing permissible deduction 1under s. 80-1 for the new industrial 

undertaking was not required in the present case. Accordingly, this appeal fails 

and From reading of the above, the Rajasthan High Court held that it is not at 

all required that losses or other deductions which have already been set off 

against the income of the previous year should be reopened again for 

computation of current income under s. 80-1 for the purpose of computing 

admissible deductions thereunder. We also agree with the same. We see no 

reason to take a different view." 

 

6.4. This judgement has been followed by the same High Court in the 

case of CIT vs. Emerald Jewel Industry (P) Ltd. (2011) 53 DTR 262 

(Mad.).  From the above ratio of the High Court, it is amply clear that 

sub-section (5) of section 80IA will come into operation only from the 

initial assessment year or any subsequent assessment year.  The option of 

choosing the initial assessment year is wholly upon the assessee in the 

post amendment period i.e. after 1
st
 April 2000 by virtue of section 

80IA(2). 
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7. Coming to the decision of the Mumbai Bench of the Tribunal in 

the case of Pidilite Industries vs. DCIT (2011) 46 SOT 263 (Mum.) as 

relied upon by the ld.Departmental Representative in this case, the 

Tribunal was dealing with regard to two eligible units, one Gujarat Unit 

which was set up in the year 1995-96 and second Maharashtra Unit in the 

year 2000-01.  With regard to Gujarat Unit, the Tribunal held that pre-

amendment definition of initial assessment year would be applicable, ie.. 

provisions which were prior to 1
st
 April, 1999 will apply because the 

assessee had started commercial production in the financial year 1996-

97.  Regarding second unit, the Tribunal held that the judgement of 

Hon’ble Madras High Court in the case of Velayudhaswamy Spinning 

Mills Pvt.Ltd.(supra) will not be applicable because the income from 

non-eligible business was set off from the loss of eligible business in the 

year of commencement.    In this case, it was not an issue as to whether 

the losses pertained to prior to initial assessment year or after the initial 

assessment year.  If the losses have been incurred in the eligible unit and 

has been set off against the non-eligible unit after the initial assessment 

year, then the ratio laid down by the Tribunal is in full consonance with 

the law.  However, this is not the case in the instant case because the loss 

pertained to prior to initial assessment year which have been set off 

against the profits of non-eligible units.  The beginning of the initial 

assessment year as adopted by the assessee is assessment year 2005-06 

only and, therefore, the losses of assessment years 2003-04 & 2004-05 

cannot be notionally carried forward within the meaning of section 
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80IA(5). Thus, the reliance placed by the learned Departmental 

Representative on the decision of Pidilite Industries (supra), will not be 

applicable in the present case.    

 

8. The other decision heavily relied upon by the learned 

Departmental Representative in the case of Hyderabad Chemical 

Supplies Ltd. vs. ACIT reported in (2011) 137 TTJ 732 (Hyd.Trib.) will 

also not apply to the facts of  the present case, as in that case, the wind 

mill started its operation on 31/03/1999 and the first year of operation 

was assessment year 1999-2000.  Thus, in the assessment year 1999-

2000, the definition of “initial assessment year” was already there in the 

Act and there was no provision through which the assessee could have 

chosen its initial assessment year.  This provision was brought in statute 

w.e.f. 1/04/2000, by virtue of section 80IA.  Thus, this decision also will 

not help the  Department.  In the assessee’s case, as specifically stated in 

the foregoing paragraphs,  the assessee’s claim for initial assessment 

year,  i.e. assessment year 2005-06 and its claim for deduction under 

section 80IA made for the first time from assessment year 2005-06, has 

not been disputed.  Thus, the aforesaid judgement relied upon by the 

ld.DR for the assessee will not be applicable to the facts of the present 

case.    

9.  We reiterate that in the instant case, it is not in dispute that initial 

assessment year is the assessment year 2005-06 and subsequent years 

thereto involved in the present appeals are assessment years 2006-07 & 

www.taxguru.in



 

          

                                                                                       ITA Nos.610/Ahd/2008, 

1834&2054/Ahd/2009, 1835&2055/Ahd/2009 and  

2053/Ahd/2009     

Sadbhav Engineering Ltd.   vs.  Dy.CIT    

AYs –2005-06, 2006-07, 2007-08 & 2005-06 respectively 

      

- 17 - 
 

 

2007-08 and it is also not in dispute that the assessee has not suffered any 

loss in the said three assessment years.  Therefore, in our considered 

opinion, no brought forward loss or depreciation could be reduced for 

determining the amount for which deduction is to be allowed u/s.80-IA 

of the Act.  We, therefore, set aside the orders of the lower authorities on 

this issue and allow the appeal of the assessee. 

 

10. The other issue involved in all the appeals of the assessee under 

consideration is that the ld.CIT(A) erred in confirming the action of the 

AO in allocating the losses suffered  by the other undertakings against 

the eligible income of the undertakings while computing the deduction 

u/s.80IA of the Act. 

 

10.1. The brief facts of the case are that the AO while computing the 

deduction u/s.80IA allocated the loss of  various loss making units to 

various units earning profits and after setting off the losses of units with 

profits of other units, deduction was computed by the AO.   

 

10.2. On appeal before the ld.CIT(A), the assessee submitted that losses 

of loss making units should be ignored and not be allocated to the profits 

of the profit making units.  The ld.CIT(A) did not accept the submissions 

of the assessee on the ground that the issue of allocating the losses of loss 

making units to the profits of profit making units arose in the AYs 2003-

04 & 2004-05 and the same was decided against the assessee vide 
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CIT(A)’s order No.ACIT C.8/60/2006-07 & ACIT C.8/59/2006-07 both 

dated 03/01/2007 respectively.  While deciding the appeals, it was 

observed that after the introduction of Sec.80AB, the loss in other units 

has to be considered before arriving the figure for calculating the 

deduction and this view is supported by the Madras High Court in the 

case of CIT vs. Macmillan Co. of India Ltd. 243 ITR 4031 and Motilal 

Pesticides (I) Pvt.Ltd. vs. CIT 243 ITR 26 (SC).    As the facts in the 

present year of appeal were same,  following the order of earlier AYs 

2003-04, 2004-05, the CIT(A) confirmed the action of the AO. 

 

11. The ld.AR for the assessee submitted that section 80AB of the Act 

do not have any such enabling provisions whereby losses of all the units 

can be redistributed in the ratio of turnover amongst all the units.  This 

amounts to re-writing books of accounts which is not permissible.  Under 

the scheme of the Act, only section 80IA(5) enable such adjustment.  

When separate books of accounts are maintained, audited and placed on 

record, it is not open to AO to arbitrarily re-quantify and re-distribute 

losses of various units in the ratio of turnover.    He placed reliance on 

the decision of Chennai Bench of the Tribunal in the case of M/s.Shriram 

Properties Pvt.Ltd. vs. ACIT reported in 36 taxmann.com 398 (Chennai), 

wherein it was held that the AO disallowed claim of deduction u/s.80-IB 

of the Act in respect of two eligible projects, as loss on two other eligible 

projects was more than such profit.     The Tribunal held that profit 

derived from a particular eligible industrial undertaking is qualified for 
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deduction u/s.80IB without reduction of loss suffered by any other 

eligible industrial undertaking, subject to gross total income of assessee.  

Thus, where gross total income of the assessee, after adjusting losses 

suffered by assessee in other projects was more than claim of deduction 

u/s.80IB, deduction could not be disallowed.  With regard to the AYs 

2003-04 & 2004-05, the ld.AR of the assessee submitted that due to 

smallness of the amount involved, appeals filed before the Tribunal in 

ITA Nos.762 & 763/Ahd/2007 were withdrawn by the assessee, therefore 

the same were dismissed as withdrawn by the Tribunal vide order dated 

12/08/2010. Thus, it cannot be held that the decision of the Tribunal in 

AYs 2003-04 & 2004-05 was after considering the merits of the issue 

and, therefore, applicable to the assessee in the subsequent assessment 

year. 

12. On the other hand, the ld.DR relied on the orders of the lower 

authorities.   

 

13. We have heard the rival submissions, perused the material 

available on record and gone through the orders of the authorities below. 

The undisputed facts of the case in the years under appeal is that the 

assessee claimed deduction u/s.80-IB of the Act.  The AO computed the 

claim for deduction allowable u/s.80-IA to the assessee by allocating the 

losses of other units against the profits of the eligible units in proportion 

to the turnover of the assessee.  On appeal, the CIT(A) confirmed the 

action of the AO on the ground that in the appeal for AYs 2003-04 & 

2004-05, the CIT(A) has confirmed the action of the AO.  The ld.AR has 
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submitted that due to smallness of the amount involved, the assessee 

though filed the appeal before the Tribunal in AYs 2003-04 & 2004-05 

but had withdrawn the same and, therefore, the appeals of the assessee 

were dismissed as withdrawn.  Thus, as the Tribunal has dismissed the 

appeals of the assessee for want of prosecution, it cannot be a decision on 

merits which can be applied in the subsequent years in the case of the 

assessee.  We find force in the argument of the ld.AR of the assessee 

since the appeal of the assessee for AYs 2003-04 & 2004-05 was 

dismissed in limine by the Tribunal, therefore  the ratio in the said 

decision is not a binding precedent to be applied to the assessee for the 

subsequent years on the same issue.  We find that the issue as pointed out 

by the ld.AR of the assessee is covered in favour of the assessee by the 

decision of  Chennai Bench of the Tribunal in the case of M/s.Shriram 

Properties Pvt.Ltd. vs. ACIT (supra), wherein it was held that the profit 

derived from a particular eligible Industrial undertaking is qualified for 

deduction u/s.80IB without reduction of loss suffered by any other 

eligible industrial undertaking, subject to gross total income of assessee.  

Thus, this ground of the appeal of the assessee is allowed for all the years 

under appeal. 

 

14. The next issue involved in all the appeals of the assessee is that the 

ld.CIT(A) erred in confirming the action of the AO in allocating the gross 

interest expenditure in place of net interest expenditure to two different 

eligible undertakings.    
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14.1. The brief facts of the case are that the AO while computing the 

deduction allowable u/s.80IA to the assessee allocated the gross interest 

expenditure in place of net interest expenditure to two different units.  On 

appeals, the ld.CIT(A) confirmed the action of the AO on the ground that 

in the AYs 2003-04 & 2004-05 vide CIT(A)’s order No.ACIT 

C.8/60/2006-07 & ACIT C.8/59/2006-07 both dated 03/01/2007. 

 

 

14.2. The ld.AR of the assessee submitted that thought he assessee filed 

the appeal before the Tribunal for AYs 2003-04 & 2004-05 against the 

order of the ld.CIT(A) in ITA Nos.762 & 763/Ahd/2007, but withdrew 

the same due to smallness of the amount.  Thus, as the appeal of the 

assessee was dismissed without deciding the same on merits by the 

Tribunal on the ground of  want of prosecution, the said decision cannot 

be a binding precedent to be applied in the case of the assessee in the 

subsequent assessment years.  He further relied on the decision of 

Hon’ble Supreme Court in the case of ACG Associated Capsules Pvt.Ltd. 

vs. CIT 343 ITR 89 (SC) and submitted that the Hon’ble Supreme Court 

has held that only net expenditure on account of interest can be taken into 

consideration while working out the deduction u/s.80-IA of the Act and 

not the gross amount of interest.  He further submitted that it is not in 

dispute that the interest income received by the assessee has been 

assessed by the AO under the head “business income”.  Therefore, the 

decision of the Hon’ble Supreme Court is applicable to the facts of the 

assessee in the years under consideration. 

www.taxguru.in



 

          

                                                                                       ITA Nos.610/Ahd/2008, 

1834&2054/Ahd/2009, 1835&2055/Ahd/2009 and  

2053/Ahd/2009     

Sadbhav Engineering Ltd.   vs.  Dy.CIT    

AYs –2005-06, 2006-07, 2007-08 & 2005-06 respectively 

      

- 22 - 
 

 

 

14.3. On the other hand, ld.DR for the Revenue supported the orders of 

the authorities below. 

15. We find that it is not in dispute before us that interest on FDRs 

cannot be held as income derived from industrial undertaking in view of 

the decision of the Hon’ble Supreme Court in the case of Pandian 

Chemicals Ltd. Vs Commissioner of Income-tax, 262 ITR 278 (SC) 

irrespective of the purpose for which investment in FDR was made.  The 

only contention by the assessee before us is netting of interest income 

with the interest expenditure of the assessee.  In our considered view, 

when deposit in FDRs is made with the borrowed funds, then, only net 

income can be said to be the interest income derived from FDRs.  

However, we find that in the instant case,  the assessee has brought no 

material before him to show that borrowed funds were utilized for 

making the FDRs.  We find that  also the assessee could not bring any 

material to show that there was any nexus between the interest 

expenditure and the interest income earned on FDRs. by the assessee.  In 

the absence of the same, we do not find any good reasons to interfere 

with the orders of the lower authorities on this issue, which is confirmed.     

 

15.1. In respect of decision of the Hon’ble Supreme Court in the case of 

ACG Associated Capsules Pvt. Ltd. (supra), we find that the same was 

rendered in the context of section 80HHC of the Act.  As per the 

Explanation (baa) to section 80HHC for computing the profit of the 

business, 90% of the interest income which has been included in the 
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business income, is required to be excluded.  In this context, the Hon’ble 

Supreme Court has held that only 90% of net amount i.e. after set off of 

interest expenditure, from such interest income needs to be excluded.  

Thus, the said decision was not in the context of the issue, which is 

involved in the present appeal, relevant for determining the income, 

which is derived from eligible undertaking.  Thus, the said decision is 

distinguishable and not applicable in the instant case.  We, therefore, 

dismiss this part of the ground of the appeal of the assessee.   

 

16. The next issue involved in appeal of the assessee in AYs 2005-06 

& 2007-08 is that the ld.CIT(A) erred in confirming the disallowance 

made by the AO of Rs.12,80,355/- in the AY 2005-06 and Rs.15,88,516/- 

in the AY 2007-08 on account of Employees Contribution to PF. 

 

17. We have heard the rival submissions, perused the material 

available on record and gone through the orders of the authorities below. 

The AO following the decision of Hon’ble Kerala High Court in the case 

of CIT vs. South India Corporation Ltd. reported in 242 ITR 114 

disallowed the deduction claimed in respect of employees’ contribution 

to PF on the ground that the same was paid after the  due date provided 

under the PF Act.  On appeal, the ld.CIT(A) directed the AO to allow the 

deduction for the same if it was paid within the grace-period allowed 

under the respective Act. 

 

www.taxguru.in



 

          

                                                                                       ITA Nos.610/Ahd/2008, 

1834&2054/Ahd/2009, 1835&2055/Ahd/2009 and  

2053/Ahd/2009     

Sadbhav Engineering Ltd.   vs.  Dy.CIT    

AYs –2005-06, 2006-07, 2007-08 & 2005-06 respectively 

      

- 24 - 
 

 

18. The ld.AR of the assessee submitted that the Hon’ble Supreme 

Court in the case of CIT vs. Alom Extrusion Ltd. (319 ITR 306)[SC] has 

held that if the employees’ PF contribution was deposited by the assessee 

before the due date of filing of return of income u/s.139(1) of the Act, 

then the same should be allowed while computing the income of the 

assessee.   

 

19.     Respectfully following the decision of Hon’ble Apex Court in the 

case of AloM Extrusion Ltd. (supra), we modify the order of the 

ld.CIT(A) and direct the AO to allow deduction for employee’s PF 

contribution to the assessee, after verification and if it is found that the 

same has been paid by the assessee to the PF Authorities before the due 

date of filing of return of income u/s.139(1) of the Act by the assessee.  

Thus, this ground of appeal of the assessee is allowed for the years under 

consideration.   

 

20. The next issue involved in all the appeals of the assessee is the 

disallowance of expenditure u/s.40(a)(ia) of the Act. 

 

21. We have heard the rival submissions, perused the material 

available on record and gone through the orders of the authorities below.   

The AO has disallowed the claim u/s.40(a)(ia) of the Act of 

Rs.55,61,431/- in AY 2005-06 on the ground that the payment of TDS 

was paid after the completion of the previous year.  On appeal, the 
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ld.CIT(A) confirmed the action of the AO.  The ld.AR of the assessee 

submitted that the issue is now decided in favour of the assessee by the 

decision of the Hon’ble Calcutta  High Court in the case of Virgin 

Creation in G.A. No.3200/2011, wherein it has been held that 

amendment made by the Finance Act, 2010 was applicable 

retrospectively.    The Ahmedabad Bench of the Tribunal following the 

said decision in the case of Shreeji Corporation in ITA 

No.2823/Ahd/2011  has allowed the appeal of the assessee.   

 

21.1. On the other hand, the ld.DR supported the order of the ld.CIT(A). 

 

22. After considering the rival submissions and perusing the material 

on record, we find that the disallowance u/s.40(a)(ia) of the Act made by 

the AO as the TDS on the expenditure in question was not paid to the 

credit of the Central Government by the assessee before the completion 

of the previous year.  We find that the issue is now decided by the 

Hon’ble Calcutta High Court in the case of Virgin Creation in G.A. 

No.3200/2011, wherein it has been held that if the TDS was deposited to 

the credit of the Central Government before due date of filing of return of 

income u/s.139(1) of the Act, then no disallowance shall be made 

u/s.40(a)(ia) of the Act.  We therefore respectfully following the said 

decision of the Hon’ble Calcutta High Court, set aside the orders of the 

lower authorities and direct the AO to verify whether the TDS on the 

expenditure of Rs.515,61,431/- was deposited by the assessee before the 
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due date of filing of return of income u/s.139(1) of the Act,  and if so, 

then allow the claim for deduction to the assessee.  Thus, this ground of 

the assessee is also allowed.   

 

23. The other issues involved in AYs 2006-07 & 2007-08 in the appeal 

of the assessee is that the ld.CIT(A) erred in confirming the action of the 

AO in not allowing the credit for tax deducted at source on mobilization 

advance received. 

 

24.  We have heard the rival submissions, perused the material 

available on record and gone through the orders of the authorities below.    

The brief facts of the case are that the assessee claimed credit for TDS of 

Rs.1,73,52,062/- for the AY 2006-07 and Rs.2,25,09,037/- in AY 2007-

08 which was not allowed by the AO on the ground that the income in 

respect of the said TDS was not shown by the assessee in view of the 

provisions of section 199 of the Act.  The ld.CIT(A) also confirmed the 

same.   

 

25. The AR of the assessee submitted that the issue is now covered in 

favour of the assessee by the decision of Hon’ble Visakhapatnam Bench 

of the Tribunal in ITA No.324/Vizag/2009 for AY 2006-07, dated 

03/03/2011 in the case of ACIT vs. Peddu Srinivasa Rao.   The ld.DR for 

the Revenue supported the orders of the authorities below.  
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26.    We find that the Visakhapatnam Bench in the case of Peddu 

Srinivasa Rao(supra) has held as under:- 

“8. We have carefully perused the provisions of section 199 of the Act 

and according to the pre-amended provisions of section 199, the credit 

of deduction made in accordance with the relevant provisions of this 

chapter and paid to the Central Government, shall be given for the 

amount so deducted on the production of the certificate furnished u/s 

203 for the assessment made under this Act for the assessment year for 

which such income is assessable. But in the amended provisions the 

words "for the assessment year for which such income is assessable" 

has been omitted. Meaning thereby, that the legislature was quite 

conscious about the facts and hardships faced by some assessees, while 

making the amendments in section 199 and in amended provisions 

nothing has been stated about the year in which the credit of TDS is to 

be claimed. As per amended provisions of section 199, in sub-section 1, 

it has been stated that any deductions made in accordance with the 

foregoing provisions of this chapter and paid to the Central 

Government shall be treated as a payment of tax on behalf of the person 

from whose income the deduction was made. Therefore, as per the 

amended provisions, once the TDS was deducted, a credit of the same to 

be given to the assessees, irrespective of the year to which it relates. 

The pre-amended and the amended provisions of section 199 are 

extracted hereunder: 

 

 
"Section  199:  Credit for tax deducted - (1) Any deduction 

made in accordance with the foregoing provisions of this Chapter and 

paid to the Central Government shall be treated as a payment of tax on 

behalf of the person from whose income the deduction was made, or of 

the owner of the security, or depositor or owner of property or of unit-

holder or of the shareholder, as the case may be, and credit shall be 

given to him for the amount so deducted on the production of the 

certificate furnished under section 203 in the assessment made under 

this Act for the assessment year for which such income is assessable: 

 

(3) The Board may, for the purposes of giving credit in respect of tax 

deducted or tax paid in terms of the provisions of this Chapter, make 

such rules as may be necessary, including the rules for the purposes of 
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giving credit to a person other than those referred to in sub-section (1) 

and sub-section (2) and also the assessment year for which such credit 

may be given. 

 
Section 199. (1) Any deduction made in accordance with the foregoing 

provisions of this Chapter and paid to the Central Government shall be 

treated as a payment of tax on behalf of the person from whose income 

the deduction was made, or of the owner of the security, or of the 

depositor or of the owner of property or of the unit-holder, or of the 

shareholder, as the case may be. 

 

(2) Any sum referred to in sub-section (1A) of section 192 and paid to 

the Central Government shall be treated as the tax paid on behalf of the 

person in respect of whose income such payment of tax has been made." 
 

  

26. The ld. DR could not cite any contrary decision or any other good 

reason for which the aforesaid decision of the Co-ordinate Bench of the 

Tribunal should not be followed by us. Respectfully following the 

aforesaid order of the Tribunal, we set aside the orders of the lower 

authorities and direct the AO to allow credit for the TDS to the assessee.  

Thus, the ground of appeal of the assessee is allowed. 

 

27. In the Revenue’s appeals for AYs 2006-07 & 2007-08 (in ITA 

Nos.2054/Ahd/2009 & 2055/Ahd/2009 –respectively) the first issue is 

that the ld.CIT(A) erred in directing the AO to allow deduction for 

employees’ contribution to PF of Rs.16,05,271/- in AY 2006-07 and 

Rs.15,88,516/- in AY 2007-08.  We have decided  this issue  above in 

this order in assessee’s appeal, wherein we have  held that deduction for 

employees’ PF contribution should be allowed to the assessee, where the 

www.taxguru.in



 

          

                                                                                       ITA Nos.610/Ahd/2008, 

1834&2054/Ahd/2009, 1835&2055/Ahd/2009 and  

2053/Ahd/2009     

Sadbhav Engineering Ltd.   vs.  Dy.CIT    

AYs –2005-06, 2006-07, 2007-08 & 2005-06 respectively 

      

- 29 - 
 

 

same has been deposited to the credit of the PF authorities before the due 

date of filing of the return u/s.139(1) of the Act.  In view of  our above 

finding in the appeal of the assessee, the ground of appeal raised by the 

Revenue is dismissed in both the years. 

 

28. The only last issue in the Revenue’s appeal is that the ld.CIT(A) 

erred in the AYs 2006-07 & 2007-08 in directing the AO to allocate the 

only net interest expenditure amongst authorized units of the assessee, 

while calculating deduction u/s.80-IA(4) of the Act.  

 

29. We have decided a similar issue in the appeal of the assessee 

above in para No.15 of this order, wherein we have dismissed the ground 

of appeal of the assessee.  For the same reason stated above, we allow the 

ground of appeal of the Revenue.  

 

30. The Appeal for the Revenue in ITA No.2053/Ahd/2009 is against 

the order of the ld.CIT(A) deleting the penalty of Rs.1,24,21,048/- levied 

u/s.271(1)(c) of the Act in the AY 2005-06.  The penalty u/s.271(1)(c) of 

the Act was levied by the AO on the ground of concealment of 

particulars of income or furnishing inaccurate particulars of income on 

the ground that the AO has made disallowance of Rs.3,39,44,245/- out of 

the claim of deduction u/s.80-IA(4) of the Act. 
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30.1. The brief facts of the case are that the AO while framing the 

assessment for AY 2005-06 disallowed Rs.3,39,44,245/- out of the claim 

for deduction u/s.80-IA(4) of the Act  as in his view brought forward 

losses for AYs 2003-04 & 2004-05 were to be carried forward notionally 

and reduced from the eligible profits of the undertakings in the AY 2005-

06 in view of the provisions of section 80-IA(5) of the Act.   

 

31. On appeal, the ld.CIT(A) deleted the levy of penalty by observing 

as under:-  

 

“5.  Considering the above facts of the case and the detailed 

submission along with judgments as relied upon by the A.R. of 

the appellant, I am of the opinion that the penalty for 

concealment cannot be levied in the case of the appellant 

merely on the basis of addition made which had been 

confirmed by the CIT(Appeals), as full particulars of the claim 

have been disclosed being fully supported by audit report and 

claim of netting of income u/s.80IA and applicability of 

section 80IA(4) r.w.s.(5) being debatable issue, there being 

two views, no malafide intention can be attributed to the 

appellant.  The bona fide of the appellant is further 

established by the fact that in the return of income though it 

has disclosed income of Rs.1,98,28,045/- under the normal 

provisions of the Act, the appellant had voluntarily opted to 

pay higher amount of tax u/s.115JB on the Book profit of 

rs.7,47,72,995/-.  Hence, having considered the totality of the 

facts and circumstances of the case, I hold that it is not a fit 

case for levy of the penalty u/s.271(1)(c).  Before parting, it is 

pertinent to mention here that in the appellant’s own case 

penalty levied u/s.271(1)(c) for AY 2003-04 was deleted by the 
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CIT(Appeals) vide order dated 19/9/2008 and on appeal filed 

by the revenue, the ITAT had upheld the order of the CIT(A) 

vide the order dated 13/3/2009 in ITA No.3902/AHD/2008 as 

similar observations of the AO were that he was satisfied that 

the appellant has concealed the particulars of its income 

and/or furnished inaccurate particulars of its income.   The 

Hon’ble ITAT in its appellate order dated 13.02.2009 has 

referred to decision of Gujarat High Court in the case of New 

Sorathia Engineering Co. vs. CIT 282 ITR 642 (Guj.) wherein 

it has been held that the penalty order and the order of CIT(A) 

show that no clear cut finding has been reached and the 

Tribunal has failed to appreciate this legal issue and it is 

apparent that the order of penalty cannot be sustained and the 

Tribunal could not have sustained the same.” 
 

31.1. While deciding the appeal of the assessee in AY 2005-06 above in 

this order, we have held that deduction u/s.80-IA of the Act is to be 

allowed to the assessee without reducing the notional brought forward 

losses for AYs 2003-04 & 2004-05 because section 80-IA of the Act was 

amended by the Finance Act-1999 and, therefore, the losses of earlier 

years were not to be adjusted in view of the fact that the assessee has 

selected the present AY 2005-06 as initial assessment year.  In view of 

our above finding in the quantum appeal of the assessee, the very basis 

for levy of penalty does not survive.  Therefore, we confirm the order of 

the ld.CIT(A) in deleting the penalty of Rs.1,24,21,048/- in its entirety.  

Thus, this ground of the appeal of the Revenue is dismissed. 
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32. In the combined result, all the three appeals of the Assessee  in 

ITA No.610/Ahd/08 for AY 2005-06, in ITA No.1834/Ahd/2009 for 

2006-07 & in ITA No.1835/Ahd/2009 for AY 2007-08 are partly 

allowed, whereas  appeal of the Revenue in ITA No.2053/Ahd/2009 

for  AY 2005-06 is dismissed and appeals of the Revenue in ITA 

Nos.2054 & 2055/Ahd/2009  for AYs 2006-07 & 2007-08  are partly 

allowed. 
Order pronounced in Court on the date mentioned hereinabove at caption page 
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