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आदेश / O R D E R 

 

PER BENCH: These cross appeals are filed by the assessee and 

the Revenue against the consolidated order of the CIT(A)-III, 

Ahmedabad dated 14.12.2012. 

 

2. In the assessee’s appeal, the sole issue involved is that the 

learned CIT(A) has erred in confirming the disallowance made 

under section 40A(3) of the I.T.Act in respect of the following 

amounts: 

 

Asstt.Year     Amounts (`)    

2007-2008        9,286/- 

2008-2009 5,34,973/- 

2009-2010   11,96,342/- 

2010-2011              1,23,044/- 

 

3. Brief facts of the case are that the assessee-company is 

engaged in the business of transportation.   During the year, the 

assessee used its own trucks as well as hired trucks from outside 

the parties, for which the freight payments were made.  The AO 

observed that in certain cases, the assessee-company had made 

freight payments to brokers in cash in excess of limits prescribed 

under section 40A(3) of the Act.  The AO issued show cause 

notice to the assessee as to why such payment should not be 

disallowed under section 40A(3).  The explanation given by the 

assessee was not accepted by the AO for the reasons that the 

provisions of section 40A(3) were applicable in the relevant 
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assessment years, where the assessee incurred any expenditure 

and in respect of which, the payment was made in excess of ` 

20,000/- other than by way of account payee cheque or draft, 

20% of such expenditure was to be to be disallowed as deduction.  

The AO also observed that only exceptions available have been 

prescribed under Rule 6DD of the IT Rules, 1962, and the 

assessee was allowed exception with regard to the payment in 

excess of limit prescribed under Rule 6DD(j) in respect of 

payment made on bank holidays.   The AO also noted that Rule 

6DD(j) was not on the statute as it has been omitted w.e.f. 

25.7.1995.  The AO also noted that the exceptions are now 

provided under section 40A(3) itself.  In the second proviso, it 

has been provided that no disallowance shall be made in such 

cases and under such circumstances, as may be prescribed.  Such 

cases and circumstances have been specified in Rule 6DD of the 

I.T. Rules.  He submitted that sub-clauses (1) and (2) of Rule 

6DD(j) was deleted w.e.f. 25.7.1995 and that prior to the 

amendments, the rule making authority had given the power for 

unavoidable circumstances and genuine difficulties as 

permissible grounds for waving the requirement.  The rule 

making authority in its wisdom has sought to take away the said 

permissible factors.   The AO also observed that the rule making 

authority in order to promote payments through banking channels 

for curbing black money, has provided for disallowance under 

section 40A(3), therefore, the arguments that the requirement of 

business or confirmations from certain payees were of no avail to 

www.taxguru.in



IT(SS)A No.41 to 44/Ahd/2013 

IT(SS)A No.111 to 114/Ahd/2013 

ACIT Vs.GYanchand Gandhi HUF 
 

-4- 

the assessee.   The AO further noted that the legislature never 

intended to exclude the transporters from the ambit of the 

provisions of section 40A(3) of the Act and they were always 

within the purview of the provisions of the said section inspite of 

the difficulties and problems faced by them.  The AO also noted 

that the case laws relied upon by the assessee-company were not 

applicable to the facts of the case of the assessee, as these 

decisions have been given with regard to assessment years prior 

to 25.07.1995 when clause (j) of Rule 6DD was laid down, where 

the tax payer establishes that the payment could not be made by 

crossed cheque or draft due to exceptional circumstances, no 

disallowance under section 40A(3) can be made, was on the 

statute.  The decisions in these cases have been rendered in the 

light of the provisions of section 40A(3) of the Act read with old 

clause (j) of Rule 6DD.  After omission of the said clause from 

the Rules, no such clause which provided for allowance of 

deduction inspite of breach of the provisions of section 40A(3) no 

exceptional circumstances have been prescribed.   In view of the 

above reasons, the AO disallowed the payment in excess of ` 

20,000/- made during the years under consideration in violation 

of provisions of section 40A(3) of the Act. 

 

4. The assessee in the appeal before the learned CIT(A) made 

written submissions, which are quoted in para-5 of the order of 

the learned CIT(A), which reads as under: 
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“5. Appellant in its written submissions argued that 

 

Disallowance U/s. 40A(3) 

 

I.        We are in the business of hiring of trucks as 

well as providing our own trucks for transportation 

of goods for our customers which include Groups & 

Companies like HUL, Kalpatharu Power, Reliance 

etc., with whom we fix freight charges to be paid by 

them depending upon the destination for providing or 

arranging Trucks for transporting their goods by 

Trucks . As stated the transportation of goods for 

clients is done by us; (i) by our own fleet of Trucks 

and 

 

(ii)  by hiring  out side Trucks (Transportation of 

goods  by arranging/hiring outside trucks accounts 

for our major turnover freight income, approx. 78%) 

 

Thus, to the extent of transportation of clients goods 

by own Trucks, it is our  own transportation work.    

However, when the transportation of goods for 

clients is done by us  by    hiring outside trucks,  our 

role for all practical purposes is of agent for our 

client.    We collect the agreed freight charges from 

our clients and in turn pay/reimburse the freight 

charges to truckwalas/brokers towards transporting 

goods of our clients. In the relationship of agent and 

principal what we get is difference of freight paid to 

outside truckwala/broker and what we charge to our 

client. As we carryout transportation work by our 

own fleet of trucks as well as by outside hired trucks, 

in accounts freight received is booked as freight 

income and freight paid is debited as freight paid a/c. 

and in respect of own trucks all the expenses like 

diesel, R.T.O. salaries of drivers etc. are debited. 

However, for sake of convenience entire freight 

received and paid is routed through profit & loss 

www.taxguru.in



IT(SS)A No.41 to 44/Ahd/2013 

IT(SS)A No.111 to 114/Ahd/2013 

ACIT Vs.GYanchand Gandhi HUF 
 

-6- 

account. This accounting system, of routing freight 

payments and receipts through our books of accounts 

is adopted and followed by us for accounting 

convenience. However, the fact remains that in 

respect of engaging outside trucks what we get is 

freight difference in the nature of commission for 

hiring trucks for the customer. Sir, in respect of 

outside trucks, we could have adopted the system of 

accounting whereby the turnover relatable to hired 

trucks and consequent payment of freight could have 

been excluded from the total turnover and expenses 

and only income booked in profit & loss account 

would have been the difference of freight paid and 

received in the nature of commission and in that case 

because of establishment of agent relationship the 

provisions of 40A (3) r.w.s Rule 6DD would not have 

been applicable. 

 

To substantiate our above contentions, we are 

enclosing herewith the following charts showing 

break ups:- 

 

(1) Break up of freight income showing income from 

own trucks and from trucks hired 

 

(2) Break of expenditure for own Trucks and towards 

freight charges etc. for outside trucks 

 

(3) Statement  of gross  income  earned  from  own  

trucks  and  from outside hired trucks. 

 

The Chart-I shows % of Income from Trucks hired to 

total freight income received by the company 

yearwise as under- 

 

A.Y.     % of outside 

Freight Income 
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2007-08     76.04 

2008-09     79.18 

2009-2010     79.70 

2010-2011     72.30 

 

Thus, on perusal of enclosed Chart honour will find 

that, company’s major business activity is hiring of 

trucks for transportation of goods for its customers 

approx, 78% and business of transportation as 

transporter from its own fleet of trucks approx. 22%, 

Hence, it can very well be said that mainly we are 

acting as agent fro arranging trucks for our clients. 

 

The Chart-Ill shows gross income earned by the 

company by operating own trucks and. by hiring 

outside trucks. On perusal of the said chart you will 

find that, we have earned difference of freight 

received and paid ranging from 2.79% to 3.83% on 

the total freight income received and which, is in the 

nature of commission income for hiring trucks for 

our clients. 

 

As stated hereinabove, as well as observed and 

narrated in the judgement referred above, just for 

accounting convenience entire freight income 

including in respect of outside trucks as well as 

freight payment expenses have been routed through 

books of accounts and shown as turnover and 

expenses. Otherwise this could have been very well 

reduced from turnover and expenses and shown in 

the books of accounts and difference of freight paid 

and received in the nature of commission income 

could have been shown as income. If accounting 

treatment has been given as stated above provisions 

of section 40A(3) would not have been initiated. 
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The ratio of the judgement in the case of G.A 

Roadlines v. I.T.O. cited herein below squarely 

applies to the facts of our case. 

 

(i) G.A. Road Carriers v. I.T.O 

 

ITAT Hyderabad Bench ' B' (2011) 44 SOT 145 

(Hyd.) 

 

In the judgement referred above, in Para 9 of its 

order, IT AT has stated as under: 

 

Since, we held that the assessee-firm was not 

wrong in excluding the transaction relating to freight 

charges received from the consignors and paid to the 

vehicle owners from, its profit and loss account, the 

only other issue that remains to be adjudicated upon 

is whether the amount mentioned in the TDS 

certificates, the deduction of TDS by consignor from 

the gross freight charges paid to the assessee-firm, 

would become assessee's gross business receipts or 

not. Similar issue has been considered by this 

Tribunal in the case of Paras Transport Co. v. ITO( 

2006)151 Taxman 7 (Agra)(Mag.). In that case, it 

was held that where the receipts consisted on two 

accounts on account of assessee's own trucks as well 

as on account of trucks owned brothers but -hired by 

the assessee., the whole of the receipts computed on 

the basis of IDS certificates could not be attributed as 

receipt on account of plying of trucks on assessee's 

own account and the total receipts computed on the 

basis of TDS certificates could not be considered as 

assessee's own receipts for the purpose of section 

44AB of the Income Tax Act. The ratio laid down in 

this case supports the contentions of the assessee. 

 

Further in para 10 of its order IT AT has opined as 

under:- 
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In our considered opinion, the nature of business 

activities carried on by the assessee-firm for 

assessment year under consideration was primarily 

that of an agent. The gross freight charges paid by 

the consignor to the assessee-firm were a kind of 

reimbursement of similar payments made by the 

assessee firm to the owners of the transport vehicles 

engaged. The deduction of tax at sources by the 

consignors from the freight charges paid to the 

assessee-firm by it cannot lead to the conclusion that 

the freight charges constituted the assessee-firm's 

gross business receipts or trading turnover. 

Similarly, the routing of freight charges paid by the 

consignors and payments made by the assessee-firm 

to the vehicle owners through its bank account would 

not constitute the receipts and expenses as part of 

any trading transaction of the assessee firm. The 

payments made to the vehicle owners therefore would 

not constitute assessee's business expenditure for the 

purpose of computation of profit and gains of any 

business carried on by the assessee-firm in 

accordance with the provision of Income Tax Act. 

The CIT(A) is wrong in observing that the Assessing 

Officer found that the statutory audit report is not 

disclosing the full facts specially on section 

40(A)(2)(b) and section 40A(3) whereas the learned 

counsel for the assessee clearly demonstrated before 

us that the audit report under section 44AB, the 

auditor disclosed the details with regard to section 

40A(2)(b) of the Act, It is pertinent to note that fixing 

of rate between the beedi manufacturers and the 

assessee-firm has nothing to do with the nature of 

relationship. It may be possible that as a matter of 

convenience the rates might have fixed by both these 

persons. 

 

In this Judgement it was held as under:- 
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After considering the totality of the facts and 

circumstances of the case, the disallowance made 

under section 40A(3) of the Act for the assessment 

year under consideration cannot be sustained. Hence 

the addition made on this account is to be deleted. 

Therefore, this ground of the assessee is allowed. 

 

ii. The ratio of following Judgement also very well 

applies  

 

CIT vs. BALAJI ENGINEERING AND 

CONSTRUCTION 

(2010) 323 ITR 351 (Kar) 

 

We are enclosing herewith copy of full judgements of 

cases cited herein above. 

 

Your   honour will appreciate the observation, 

analysis and findings given by the Hon'ble ITATand 

Highcourt in the said orders. If the ratio of said 

judgements is applied to the facts of our case, in the 

interest of justice and equity, the disallowance made 

U/s. 40A(3) shall be considered unwarranted by your 

honour we request you to delete the addition. 

 

WITHOUT PREJUDICE TO THE ABOVE. : 

 

II.     During assessment proceedings, appellant vide its 

letter dt. 21/12/2011 has made submissions which is 

reproduced hereunder in brief: 

 

1.     As stated in to Reply to show cause notice of 

A.Y. 2007-08 to A.Y. 2010-11, the payments in cash 

excess of limits stipulated in section 40A has been 

made as the truck was going on long haul and in the 

long route he required to incur huge expense on fuel 

taxes, route contingencies etc. In these cases, which 
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are very few as compared to no of payment entries, 

transporter insistence for cash payment was to the 

extent that if not agreed, the truck would not have 

been available to us which might result in loosing 

business due to delays or paying higher freights. But 

however, the persons/parties to whom and through 

whom cash payment is made are all genuine existing 

persons having their identity and vehicle. We are 

enclosing herewith yearwise list of total such 

payments. 

 

2.     Note  as to  intentions  of the  legislature to  

introduce section 40A(3)  BY Finance Bill, 1968. 

 

3. A.  Further we have stated that, we are engaged in 

transport Industry wherein we are required to 

transport goods of our client from various destination 

to the receiving destinations and in the process, we 

are required to hire the outside trucks. 

 

In most of the cases single person owns 1 or 2 trucks 

only which we book them for transporting our clients 

goods mostly through broker. But they insist for cash 

payment .irrespective of any amount, not only that 

payment of entire freight in cash becomes their 

condition of hiring many a times. 

 

In many case, trucks come from long distance places 

like south, North east carrying goods to this part of 

country. After unloading goods, they are  available 

for hiring but they are not known to us and our 

broker and language is also a barrier. Their 

destination being far off long haul Journey ^requires 

to expend heavily on toll taxes, diesel, lodging and 

boarding, contingencies etc. and hence they are not 

willing to come unless payment of entire stipulated 

freight advance is paid in cash. 
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In view of peculiar circumstance of the transport 

Industry, broker/driver/owner insist for entire 

stipulated freight payment in cash only and sometime 

show their inability to book our goods, if cash 

payment terms are not agreed upon. However, in our 

case, business being voluminous, we require more 

number of vehicles for our clients everyday and made 

to agree to their condition of cash payment. Not 

agreeing to their condition of cash payment may 

result in not getting the vehicle and in turn 

delaying/defaulting in delivering the goods of client 

in time and loosing business. 

 

However, while making payment in cash exceeding 

stipulated amount, we ensure about genuineness and 

identity of the party, so that provisions of section 

40(A)(3) are complied with in spirit. 

 

B.    Further to substantiate our contention i.e. to 

establish identity and existence of the receiver and to 

prove genuineness of the cash payment made 

exceeding the limits prescribed in section 40A(3) as 

stated in the subject matter of this reply the receiver 

of such payments has on our request has confirmed 

the payments received, their insistence for cash 

payment and their identity proofs. We have received 

confirmation letters in most of the cases. Copies of 

letters are enclosed herewith for your reference. This 

will enable your honour to appreciate and accept the 

identity and genuineness of payment and allow the 

same. However, if your honour so requires you may 

call them for confirmation of their confirmatory 

letters. We shall be furnishing remaining 

confirmation letters shortly. 

 

C.      Sir, we are transporter catering to transportation 

requirements of many a corporates like HUL, 

Reliance, Kalpataru etc. 
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Transportation work is carried out by us from own 

fleet of trucks as well as by hiring outside trucks. We 

are giving hereunder the figures of total freight 

payments and freight payment made in excess of 

stipulated limits in section 40A(3) for the reasons 

stated herein above. 

 
A.Y.          Total Freight            Payments           % to total 

     Payment   Exceeding                 Int.  

 stipulated limit 

                        ------------------------------------------------------------------------- 

2007-2008 554489346      5349447      0.96 

2008-2009      808868968      705918      0.08 

2009-2010     1039293196    69247389      6.66 

2010-2011      847691269     9485912      1.10 

  

On perusal of the figures* stated herein above your 

honour will find that the % of such payments are not 

that significant as compared to total freight payment 

excepting in A.Y. 2008-09 that too for the genuine 

reasons stated in submission before A.O. 

 

Appellant also cited various judgements on the issue 

of disallowance of 40A(3), copy of letter enclosed. 

 

III.  The Learned A.O. disregarded the contentions of the 

appellant and made the disallowance as stated 

hereinabove specially wherein we have contended 

that we book trucks for transporting our clients 

goods mostly through brokers. However, for the 

practical difficulties, the brokers insist for freight 

payment in cash for onward payment to 

drivers/driver cum owners of the Truck in the 

circumstances mentioned herein in para 3 above. 

  

As stated above, the brokers who hire trucks for us 

act as agent for us and the section 40A(3) read with 

Rule 6DD permits the same and hence the payments 
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made exceeding Rs.20,000/- (and Rs. 35,000/- after 

1/10/2009) ought not-to have been disallowed by 

A.O. 

 

We request your honour to appreciate our submission 

as to payments made in cash exceeding the limits 

stipulated in section 40A(3) in view of facts and 

circumstances narrated herein above as well as in 

the light of judgements cited herein above and pray 

your honour to delete the additions made in various 

assessment years in appeal before you." 

 

Without prejudice to our grounds of appeal contained 

in para I & II (1 to 3) and III of our of submission dt. 

21/3/2012, we submit that; 

 

a.   As submitted we have furnished the confirmation of the 

recipient of freight having PAN. It can be very well said 

that the freight received by them from us might have been 

shown by the recipients as their income. And in the 

scenario of disallowance of payments u/s. 40A(3) of this 

magnitude, may result in double taxation, which was held 

many a courts, is not permissible .under the taxations Jaws 

of the land. 

 

b.  Sir, we are in the business of transportation of goods by 

trucks owned by us as well as from truck hired from other 

truck owners through brokers and  directly. In this 

industry, gross profit ranges from 5% to 7% of freight 

income considering mix of own truck business and from 

outside Trucks. 

 

If abnormal and huge disallowance made u/s. 40A(3), 

specially in A.Y. 2009-10, is not considered as expenses, 

then our G.P. will go very high, unheard of in our trade.   

This will amount to taxation of nonreal income in hands of  

appellant." 
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5. Thereafter, the learned CIT(A) confirmed the action of the 

AO by observing as under: 

“6. Arguments of the appellant have been carefully 

considered, The fact that payments exceeding Rs,20,000/- 

in cash have been made by appellant remains undisputed. 

Appellant has argued that these payments were made to 

truck drivers who insisted payment in cash. This argument 

of the appellant is not acceptable because appellant has 

not made payments to individual truck owners but to 

various brokers through whom the trucks were engaged. In 

such a case, appellant cannot argue that payments were 

required to be made in cash. The case of the appellant is 

not covered by any of the exceptions mentioned in Rule 

6DD. 

6.1 The reliance placed by the appellant on the decision of 

Hon'ble ITAT Hyderabad Bench in the case of GA Road 

Carriers is also misplaced because facts of case are 

different. In the case of G.A Road Carriers it was found by 

Hon'ble ITAT that appellant was consistently following the 

same method of accounting. It accounted the fixed 

percentage of commission out of freight income earned by 

vehicle owners. In his case, neither freight payments made 

to truck drivers constituted any business expenses nor the 

reimbursement of freight charges from the customers 

formed turnover in his books of accounts. Under such 

circumstances it was held by Hon'ble ITAT that nature of 

business of appellant is of an agent. However, in the case 

of appellant, the entire freight charges from the customers 

have been included in his books of accounts, as turnover 

and all the freight payments made to the drivers are part of 

business expenses. In such a case, provisions of section 

40A(3) are clearly applicable. 

 

6.2 The alternate argument of the appellant that if 

disallowance u/s. 40A(3) is made in his case, the GP will 

go abnormally high is also not acceptable. The 
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disallowance made u/s. 40(A)(3) is in the nature of a 

technical disallowance for violation of specific provisions 

of Income Tax Act. The object of these provisions is to 

check evasion of taxes so that the payment is made from the 

disclosed sources. It is not for estimation of income of 

appellant. Therefore, the argument that GP will increase 

abnormally after making disallowance u/s. 40A(3) is not 

acceptable. 

 

6.3 In view of above mentioned facts and for reasons given 

by AO in detail in the assessment order as mentioned 

above, I hold that the disallowance made u/s. 40A(3) for all 

the 4 years is justified. Disallowance of Rs.10,69,889/for 

A.Y. 2007-08, Rs.7,05198/- for A.Y. 2008-09, 

Rs.6,92,47,389/- for A.Y. 2009-10 and Rs.94,85,912/- for 

A.Y. 2010-11 are confirmed. Ground no.2,3&4 of the 

appeals are thus dismissed for all the 4 years.” 

 

6. The learned AR of the assessee submitted before us that 

since in all the years the issue involved is identical, therefore, the 

same are argued together.  He submitted that a search action 

under section 132 was carried out in the assessee’s case on 

11.02.2010.  The AO found that certain cash payments were 

made in excess of limit prescribed under section 40A(3), and 

hence, he made the impugned additions.  He submitted that the 

assessee was engaged in the business of transportation, and has 

entered into contract with M/s.Hindustan Lever Ltd., Reliance, 

Kalpataru, etc. for transportation of goods.  Copies of few such 

agreements are placed at page nos.45 to 65 of the paper book.  He 

submitted that consequent to the aforesaid arrangement, such 

goods are transported through trucks owned by it as well as 
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through hired trucks.   It was submitted that as regard payments 

in respect of hiring charges of the trucks, the said payment was 

made in cash by the assessee to brokers who, in turn, was 

required to make payments to the concerned truck owner/drivers 

on behalf of the assessee.   He submitted that the fact that the 

payments have been made by the assessee to brokers was not in 

dispute at all.   In view of the above, it was contended that there 

was no violation of provisions of section 40A(3) r.w.s. Rule 6DD 

of the Income Tax Rules, since the cash payments have been 

made to brokers.   Reliance was placed at page no.11 Point-III of 

the CIT(A)’s order.  It was further submitted that even the 

learned CIT(A) has recorded a finding that the assessee has not 

made payments to individual truck owners but to various brokers 

through whom the trucks are engaged.  Reliance was placed at 

page no.12, para 6 of the learned CIT(A)’s order.   It was further 

submitted that ultimate recipient of the payment viz. the 

drivers/owners of the truck have insisted for cash payments as 

they have to travel huge distance and cash was required for 

meeting with the expenditure and exigencies during the trips.  For 

this, reliance was placed para 2.2. of the assessment order.  It was 

further submitted that as per clause-‘k’ of Rule 6DD of the IT 

Rules, no disallowance u/s.40A(3) can be made where cash 

payment was to be made to an agent who in turn was required to 

make cash payment on behalf of the assessee.  It was submitted 

that as per Black’s Law Dictionary, “broker’ means an agent who 

acts as on intermediary or negotiator, especially between 
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prospective buyers and sellers.  Therefore, it was submitted that it 

is established beyond doubt that the concerned payments were 

made by the assessee to its agents/brokers.  When the payments 

were made to brokers and the fact that the ultimate recipient of 

the payment viz. the drivers/ owners of the trucks have demanded 

cash payments is not disputed, exception carved out as per Rule 

6DD(k) clearly gets invoked and no disallowance u/s.40A(3) is 

called for and the same be deleted.    He placed reliance on the 

decision of the ITAT, Ahmedabad bench in the case of 

Vijaykumar P. Desai (Individual & HUF) – ITA No.46 to 

57/Ahd/2013 and 85 to 96/Ahd/2013 consolidated order dated 

29.8.2013, and also on the decision of the Hon’ble Madras High 

Court in the case of CIT Vs. Sri Shanmuga Ginning Factory 37 

taxmann.com 422 (Mad.).   In the alternative, the learned AR 

submitted that the assessee has on one hand received freight from 

various companies, and on the other hand, it has passed on 

considerately portion of the same to its brokers for making 

payments in respect of hiring charges.   The assessee retains only 

a small amount from the gross receipts received from the 

concerned companies, and the same ranges between 2.79% to 

3.83% of such gross receipts.  He placed reliance on page no.17 

of the paper book.  It was argued that merely for the sake of 

convenience, assessee recorded freight income received from the 

companies as well as the freight expenses paid through brokers.  

It is submitted that what the assessee earns as income is merely 

the freight difference and the same is in the nature of 
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commission.  When the assessee earns merely freight difference, 

the freight paid to the brokers is not its expenditure at all.  Once 

the payments are not in the nature of expenditure, there is no 

question of disallowance of any expenditure invoking the 

provisions of section 40A(3).  He placed reliance on the decision 

of the ITAT, in the case of G.A. Roadlines Vs. ITO, 44 SOT 145 

(Hyd) and ITO Vs. Shri Ashish V. Patel, ITA No.676/ahd/2013 

order dated 28.6.2013.    

 

7. On the other hand, the learned DR argued and supported 

the order of the AO, and submitted that the payments were not 

made to the brokers, but to the parties.   

 

8. We have heard rival submissions and perused the orders of 

the lower authorities and material available on record.  In the 

instant case, the AO observed that the assessee has made cash 

payments for freight charges to brokers, which was in excess of 

the limit prescribed under section 40A(3) of the Act.  He, 

therefore, by invoking the provisions of section 40A(3) of the 

Act, made disallowance of ` 9,286/- for A.Y.2007-2008,  

`5,34,973/- for A.Y.2008-2009 `11,96,342/- for A.Y.2009-

2010 and for A.Y. 2010-2001 `1,23,044/-.   On appeal, the 

learned CIT(A) has confirmed the action of the AO, on the 

ground that the entire freight charges from customers have been 

included in the books of accounts of the assessee, as the turnover 

and freight payments have been made to the drivers are part of 
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the business expenses, and therefore, the provisions of section 

40A(3) are applicable to the assessee.  The learned CIT(A) has 

also observed that the arguments of the assessee that the 

payments were made to truck drivers, who insisted for payment 

in cash was not exceptional case, because the assessee has not 

made payments to individual truck owners but to various brokers 

through whom the trucks were engaged, and therefore, the case of 

the assessee was not covered by the exceptions mentioned in 

Rule 6DD.  The alternative arguments of the assessee that if the 

disallowance is made under section 40A(3), the GP will go 

abnormally high, was also not accepted by the learned CIT(A) on 

the ground that the disallowance under section 40A(3) of the Act 

was a technical disallowance for violation of specific provisions 

of Income Tax Act.  Before us, the learned AR of the assessee 

has relied on the decision of the Ahmedabad Bench of the 

Tribunal in the case of Vijaykumar P. Desai (Individual & HUF) 

(supra), wherein the Tribunal has held as under: 

 

“6. We find that on this aspect, it is noted by the learned 

CIT(A) that as per the remand report of the AO, the AO 

had issued notices u/s 133(6) of the Act to all eighteen 

persons whose names were available in the seized 

materials regarding cash payments exceeding Rs.20,000/- 

and all of them had confirmed that they were acting as 

agents on behalf of these two assessees for making 

purchases on their behalf and they were getting 

commission in the range of 0.75% to 1%, They had also 

confirmed that they were receiving cash payment from 

these two assessees and were in turn making cash payment 

to the raddiwalas from whom they were making purchases 
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on behalf of these two assessees. These facts are noted by 

the learned CIT(A) from the remand report In the remand 

report, it was also reported by the AO that the AO had 

also issued notice u/s 131 of the Act to three such agents 

on random basis out of total eighteen agents and out of 

these three persons, two appeared before the AO and 

confirmed that they were acting as agent for these two 

assessees for making purchases on behalf of these two 

assessees. It was also confirmed by them that they were 

taking payment in cash from these two assessees and 

payment was made in cash to the suppliers of the goods. It 

was also confirmed that they were taking commission 

ranging from 0.5% to 0.75% on supply of waste papers to 

the assessee.  In the light of these facts, it is seen that the 

provisions of clause (k) of Rule 6DD of the IT Rules are 

squarely applicable and hence, in the facts of the present 

case, no disallowance u/s 40A (3) of the Act is justified. 

Hence, on this aspect, we do not find any reason to 

interfere in the order of the learned CIT(A). Accordingly, 

we confirm his order on this aspect, we do not find any 

reason to interfere in the order of the learned CIT(A).  

Accordingly, we confirm his order on this aspect.” 

 

9. We find that in the instant case also, it is not in dispute that 

the payments were made by the assessee to the brokers from 

whom the trucks were hired on payment, and in turn was required 

to make the payment in cash to the truck-drivers in each.  As per 

Oxford Dictionary & Thesaurus-II Page no.15, an agent is: 

i) person acting for another in business etc. 

ii) person or thing producing effect 

iii) broker, delegate, envoy, executor, functionary, go-

between, intermediary, mediator, middleman, 

negotiator, proxy, representative, surrogate, trustee.   
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Therefore, a broker is akin to an agent. Thus, the facts of the case 

are identical to the facts, which were in the case of Vijaykumar P. 

Desai (supra), and therefore, the decision in that case is squarely 

applicable to the facts of the assessee’s case.  Hence, respectfully 

following the above-cited decision of the Tribunal, we set aside 

the orders of the lower authorities, and delete the disallowance 

under section 40A(3) of the Act, and this ground of the appeal of 

the assessee is allowed.   

 

10. In the Revenue’s appeals, the sole issue involved is that the 

learned CIT(A) erred in law and on facts in deleting the 

following additions made on account of disallowance 

u/s.40(a)(ia) of the I.T.Act. 

 Asstt.Year    Amount (Rs.) 

2007-2008      1,03,968/- 

2008-2009      3,62,609/-   

2009-2010      6,38,067/- 

2010-2011          10,07,915/- 

11. The AO observed that the assessee-company has made 

freight payments in some cases without deducting TDS as per the 

provisions of section 194C of the Act.  He asked the assessee-

company to explain the reasons for the same.  After considering 

the replies of the assessee, the AO disallowed the   `  1,03,968/- 

for A.Y.2007-2008, for A.Y. 2008-2009  ` 3,62,609/-, for 2009-

2010 ` 6,38,067/- and for A.Y 2010-2011 of ` 10,07,915/-.  
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12. On appeal before the learned CIT(A), the assessee 

submitted that the assessee was in the business of transportation 

of goods by trucks and the assessee carried the work of 

transporting goods by trucks owned as well as trucks hired from 

other truck owners.   It was submitted that the assessee company 

was merely hiring the trucks of other truck owners and their 

duties are limited to the extent of carrying out the goods from one 

point to another.  The outside truck owners, hired by the 

company were never confronted with the main contractor of the 

company nor do they step in the shoes of the assessee before 

them.  They were independent contractors in respect of particular 

job allotted to them and not at all a subcontractor on behalf of 

assessee in respect of main contract undertaken by the assessee 

from the main contractor.   It was argued that various trucks 

owners to whom the payments are made cannot be termed as sub-

contractor of the assessee, and hence, there was no liability on the 

part of the assessee to make TDS from payments made to them, 

and therefore there was no violation of section 40(a)(ia)of the 

Act.  The assessee placed reliance on the decision of the Cuttack 

Bench of the ITAT in the case of Nasib Singh Vs. ACIT, (2012) 

19 taxmann.com 160 wherein it was held that where the assessee 

had executed a contract for transportation by using his own 

lorries and also by hiring lorries from other lorry owners, who 

simply placed vehicles at the disposal of assessee without 

involving themselves for carrying any part of work undertaken by 

the assessee, could not be made liable to deduct TDS under 
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section 194C in respect of the payments to other truck owners.  

He further placed reliance on the decision of the Hon’ble Punjab 

and Haryana High Court in the case of CIT Vs. United Rice Land 

Ltd., (2008) 174 Taxmann 286, wherein it was held that the 

Tribunal had clearly stated that nothing has been brought on 

record by the AO to prove that there was any written or oral 

agreement between the alleged parties for carriage of goods.  In 

view of that no interference is called for with the findings of the 

facts recorded by the Tribunal. The appeal, being without any 

merit, was to be dismissed.  Further reliance was placed on the 

decision of the Mumbai bench of the tribunal in the case of ITO 

Vs. Bhoruka Roadlines Ltd., (2009) 117 ITD 311 (Mum) wherein 

it was held that when the truck drivers and truck owners are 

separately paid for each truck without any agreement with the 

agent supplier, provisions of 194C are not applicable.    Reliance 

was also placed on the decision of the Punjab and Haryana High 

Court in the case of CIT Vs. Ess Kay Construction Co. (2004) 

267 ITR 618 (P&H) wherein it was held that there was no direct 

contract between original contractor and the ultimate payees, 

therefore, would not result the contract being executed for the 

application of section 194C(2).  Further reliance was also placed 

on the decision in the case of CIT Vs. D. Rathinam, (2011) 197 

Taxmann 486, CIT Vs. Bhagwati Steels, (2011) 198 Taxman 

275(P&H), Mythri Transport Corp. Vs. ACIT, (2010) 124 ITD 

40 (ITAT Visakhapatnam).  It was submitted that in these 

judgments, characteristics of sub-contract has been spelt out 
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clearly.  The truck owners cannot be considered as subcontractor 

of the assessee, hence there was no liability on the part of the 

assessee to make TDS from payments made to them and there 

would be no question of applicability of section 40(a)(ia).   Thus, 

it was submitted that when in the case of the assessee cash 

payments are made to the individual truck owners for hiring the 

trucks for transportation of goods from one point to another, the 

payee cannot be considered as sub-contractor, and therefore, the 

provision of section 194C are not applicable, and hence, 

disallowance cannot be made by invoking the section 40(a)(ia) of 

the Act.  It was further submitted that because of nature of the 

business and volume involved in numbers as well as 

geographically, there is no track of Form 15I in spite of best 

efforts with the result Form 15I compliance is done by party only, 

hence, the discrepancy as to TDS default.  It was submitted that 

the AO while commenting on this has stated that the contention 

of the assessee was not tenable as some payments have been 

classified as liable to be deducted.  It was submitted that the 

payments covered by Form 15I provided separately are in respect 

of those 15I which have been available and produced for 

verification.   Therefore, the amount of freight so paid may have 

15I forms but not available, and hence same might have been 

classified as not liable for TDS.  It was further submitted that 

provisions of section 194C were not applicable and disallowance 

made under section 40(a)(ia) of the Act to the extent of freight 

expenses paid was not justified and required to be deleted, as the 
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amounts were not payable, but actually paid, for which reliance 

was placed on the decision of the Ahmedabad Bench of the 

Tribunal in the case of N.K. Jewellers in ITA No.638/Ahd/2009 

for A.Y.2005-2006 order dated 27.04.2012 and decision of the 

Vishakapatnam Special Bench of the Tribunal in the case of 

Merilyin Shipping & Transports. Vs. ACIT in ITA 

No.477/Viz/2008 wherein it was held that the provision of 

section 40(a)(ia) of the Act are applicable only in respect of 

amounts which were payable as on 31
st
 March of every year, and 

these provisions cannot be invoked to make disallowance in 

respect of amounts which have been actually paid during the year 

without TDS.   The learned CIT(A) after considering the 

submission of the assessee has vacated the disallowance by 

observing as under: 

“7.2. Facts of the case and arguments of appellant have 

been carefully considered. The appellant company entered 

into various contracts with Hindalco Industries, Hindustan 

Lever Ltd. and Sterlite Industries (I) Ltd., etc. for 

transportation of goods. Appellant company alone was 

responsible for executing these contracts. It was only for 

fulfillment of these contracts that vehicles were hired from 

outside parties. In such a case  it cannot be held that these 

outside parties were sub-contractors of the appellant. This 

view derives support from the decision of Hon'ble ITAT, 

Mumbai in the case of Ratnakar Sawant, Dinesh N. Shah & 

Co. vs. ITO in ITA No.2941(Mum.) of 2011. In this case, 

Hon'ble ITAT made the following observation: 

"We have carefully considered the rival submissions 

and also the findings given in the impugned orders. 

The assessee is an individual, who has undertaken a 

contract to provide forklift on hire to his principals, 
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on which he has received hire charges. Besides his 

own forklift vehicles, he has also hired forklift 

vehicles from the outside parties for which he has 

paid hire charges to them: and has been claimed as 

expenditure. In such a case, the assessee is solely 

responsible for executing the contract with the 

persons to whom he has given forklift vehicles on 

hire and it is only for fulfillment of this contract that 

he has also engaged the forklift vehicles from the 

outside parties. In case of hiring from outside 

parties the responsibility and the risk involved for 

performing the contract work lies with the assessee 

only and no such risk and responsibility seems to 

have been transferred to outside parties vis-a-vis his 

principals. The provisions of Section 194C applies 

to any payment made to a contractor or carrying 

out any work in pursuance of a contract between the 

contractor and the specified persons. The contract 

also includes sub-contract. For application of 

provisions of section 194C in this case it has to be 

seen, whether the assessee has entered into any kind 

of sub-contract with the outside parties from whom 

he has hired the forklift vehicles on random basis to 

fulfill his own commitment towards his principals. 

There is no material on record to remotely suggest 

that there was any kind of oral or a written contract 

or sub-contract with the outside parties from whom 

he has taken the forklift vehicles. Until and unless 

risk and responsibility of the contract undertaken by 

the assessee is shifted to the sub-contractors, it 

cannot be held that these persons are the sub-

contractors of the assessee. The judgments as have 

been relied upon by the assessee before the CIT(A) 

clearly clinches the issue in favour of the assessee." 

 

This view also derives support from following decisions: 

(a) Nasib Sigh v. ACIT, 8erhampur (2012) 19 
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Taxman.Com 160 

) CIT V. United Rice Land Ltd. (2008) 174 Taxman 286 

(Punj. & Har.) 

) ITO Vs.Bhoruka Roadlines Ltd.(2009) 117 ITO 311 

1TAT (Mumbai) 

d) CIT Vs. Ess Kay Construction Co. (2004) 
2671TR 618/140 Taxmann 442 (Punj. & 
Har.) 

(e) CIT v. D. Rathinam (2011) 197 Taxman 
486/9 Taxman.Com. 239 (Madras) 

 
(f) CIT vs. Bhagwati Steels(2011) 198 

Taxman 275/I Taxman. Corn. (Punj. & 
Har.) 

 

(g) Mythri Transport Corp. v. ACIT(2010) 

124 ITO 40 (ITAT Visakhapatnam) 

 

In view of this legal and factual position, AO is not justified 

to hold that disallowance u/s.40(a)(ia) needed to be made in 

case of the appellant. 

 

7.3 It has been further held by Hon'ble ITAT, Ahmedabad in 

the case of N.K. Jewellers in ITA No. 638/Ahd/2009 for A.Y. 

2005-06 that provisions of section 40(a)(ia) are applicable 

only in respect of amounts which were payable as on 31st 

March of every year and these provisions cannot be invoked 

to make disallowance in respect of amounts which have 

been actually paid during the year without TDS. For 

coming to this conclusion Hon'ble ITAT, Ahmedabad Bench 

followed the decision of Special Bench in the case of 

Merilyin Shipping & Transports vs. ACIT in ITA No. 

477/Vi7J2008. I therefore, hold that AO is not justified to 

make disallowance u/s. 40a(ia) for various years in respect 

of amounts which have been already paid during the year. 

Respectfully following the above mentioned decision of 

ITAT, Ahmedabad Bench in the cake of N.K. Jewellers, AO 

is directed to delete disallowance of Rs.54,00,379/- for A.Y. 
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2007-08. Similarly, the disallowance of Rs.51,55,864/- for 

A.Y. 2008-09, Rs.1,26,94,479/- for A.Y. 2009-10 and 

Rs.76,08,948/- for A.Y. 2010-11 are also directed to be 

deleted. Ground No.5 of the appeal is allowed for all the 4 

years.” 

 

13. The learned DR fully justified the order of the AO.  He also 

placed reliance on the decision of the ITAT, Ahmedabad Bench 

in the case of Mukesh Travels Co. Vs. ITO, (2011) 10 

taxmann.com 143 (Ahd) wherein it was held that as assessee was 

not having sufficient vehicles of its own for providing contracted 

service, it obtained services of others to complete assignment.  

The assessee did not deduct any TDS from payment made to such 

vehicles owners.  The AO disallowed said payment under section 

40(a)(ia) on the ground that the assessee had not deducted tax out 

of that payment under section 194C.  It was held that whether 

vehicles hire charges paid by assessee to various vehicles owners 

for carriage passengers by buses on mini buses would amount to 

work within meaning of section 194C and, and therefore, the 

assessee was liable to deduct TDS therefrom under provisions of 

section 194C, and disallowance made under section 40(a)(ia) was 

confirmed by the Tribunal.  

 

14. On the other hand, the learned AR of the assessee 

submitted that the arrangement between the assessee and the 

companies with whom the assessee entered into contract for 

carriage of goods, like HUL, Kalpatharu Power, Reliance etc.., 

that arrangement between the assessee and the aforesaid 
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companies is such that the assessee alone is responsible for 

executing such contracts without any right of sub-contract.  Such 

goods are transported through trucks owned by it as well as 

through trucks hired from other truck owners.  The assessee has 

not entered into any contract with truck owners/drivers whose 

trucks have been taken on hire by it.  The assessee avails services 

of such other trucks only for the purpose of transportation of 

goods and duty of such truck owners/drivers is restricted merely 

to carry off the concerned goods from one point to another as 

directed to them.  Such truck owners/drivers are neither 

confronted with companies with which the assessee has entered 

into the contracts nor do they step into the shoes of the assessee 

while concluding the task entrusted on them.  The assessee avails 

services of various such truck owners/drivers depending on the 

availability of such persons as and when need arises.   Such truck 

owners/drivers are independent persons and not at all sub-

contractors of the assessee.  During the transit of goods through 

such trucks not owned by the assessee, entire risk and rewards lie 

with the assessee.   Such truck owners/drivers have not 

contributed to any work, over and above, rendering their trucks 

on hire along with drivers, and therefore, the provision of section 

194C do not come into play and consequently, no disallowance 

under section 40(a)(ia) is called for.  Reliance was placed on the 

following judgments: 
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i) CIT Vs. Poompuhar Shipping Corpn Ltd., 282 ITR 3 

(Mad); 

ii) CIT Vs. United Rice Ltd., 322 ITR 594 (P&H); 

iii) CIT Vs. Ess Kay Construction Co., 267 ITR 618 

(P&H); 

iv) M/s. Parishram Transport Vs. ITO, ITA 

No.351/Ahd/2009 and 255/Ahd/2010; 

v) Gujarat Roadlines Vs. ITO, ITA No.3023/Ahd/2008. 

 

15. We have heard rival submissions and perused the orders of 

the lower authorities and material available on record.  In the 

instant case, the AO has observed that the assessee had made 

following payment of freight charges, during the year in which 

no TDS was deducted by the assessee.   

  

Asstt.Year    Amount (`̀̀̀) 

2007-2008     1,03,968/- 

2008-2009     3,62,609/- 

2009-2010     6,38,067/- 

2010-2011         10,07,915/-  

The contention of the assessee was that the assessee had entered 

into contract with companies such as Hindustan Lever Ltd., 

Reliance, Kalpataru etc. for whom the transporting of goods was 

done by the assessee under contract.  The assessee was liable to 

carry out the work of transportation of goods itself, and was not 

allowed to sub-contract the same to other persons.  It was 

explained that the assessee used its own trucks and in case of 

need, also took trucks of other truck owners for the purpose of 

transporting goods.  Since the responsibility was of the assessee 
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for transporting the goods, loss or damage to the goods was to be 

borne by the assessee, therefore, it was only hiring of the trucks 

of other truck owners by the assessee, and thus, there was no sub-

contract of the work, and hence, the assessee has no liability to 

deduct TDS under section 194C from the payment made to the 

truck owners, whose trucks were hired by the assessee.  This 

explanation of the assessee did not find favour with the AO, who 

made the disallowance by invoking the provisions of section 

40(a)(ia) of the Act for non-deduction  of TDS. 

 

16. On appeal, the learned CIT(A) deleted the disallowance on 

the ground that the company had entered into various contracts 

Hindalco Industries, Hindustan Lever ltd. and Sterlite Industries 

Ltd. for transportation of goods, and the assessee alone was 

responsible for executing these contracts.  It was only for 

fulfillment of these contracts that the vehicles were hired from 

outside parties, and in such a case, it cannot be held that these 

outside parties were sub-contractors of the assessee.   He placed 

reliance on the decision of the Mumbai Bench of the Tribunal in 

the case of Ratnakar Sawant, Dinesh N. Shah & Co. Vs. ITO, in 

ITA No.29412(Mum) of 2011 and held that the AO was not 

justified in holding that the disallowance under section 40(a)(ia) 

was required to be made in the case of the assessee.  He also held 

that the Ahmedabad Bench of the Tribunal in the case of N.K. 

Jewellers (supra) has held that no disallowance under section 

40(a)(ia) of the Act could be made in respect of amounts which 
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were payable as on 31
st
 Mach of every year and these provisions 

cannot be invoked to make disallowance in respect of amounts 

which have been actually paid during the year without TDS.   

 

17. We find that the Ahmedabad Bench of the Tribunal in the 

case of M/s.Parishram Transport Vs. ITO (supra), relied upon by 

the learned AR of the assessee, has held as under:  

 
“7. We have heard the rival submissions and carefully 

perused the material on record. From the facts of the case 

it is apparent that the assessee was hiring trucks for the 

purpose of his  business of providing transportation 

services to his client M/s. HPCL. Section 194 C of the Act 

makes it clear that TDS is deductible only in the case when 

the recipient contractors renders the work of carriage of 

goods or passengers by any mode of transport other than 

railways. In the case before us, it is evident that the 

assessee had only hired out the vehicles and rendered the 

services of transportation of goods i.e. LPG cylinders by 

itself at its own risk and reward. At this juncture we may 

peep into the decision of the Hon’ble Madras High Court in 

the case of CIT  Vs Poompuhar Shipping Corporation Ltd. 

[2006] 282 ITR 3 (Mad). The gist of the aforesaid decision 

is reproduced herein under: 

 

“Under section 194C of the Income-tax Act, 1961, 

the tax is to be deducted when a contact is entered 

into for carrying out any work in pursuance of a 

contract between the contractor and the entities 

mentioned in sub-section (1) of section 194C. The 

term “hire” is not defined in the Income-tax Act. So, 

we have to take the normal meaning of the word 

“hire”. Normal hire is a contract by which one gives 

to another temporary possession and use of property 

other than money for payment of compensation and 
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the latter agrees to return the property after the 

expiry of the agreed period. 

 

The Explanation to section 194C was 

introduced with effect from July 1, 1995. There is no 

principle of interpretation which would justify 

reading the Explanation as operating retrospectively, 

when the Explanation comes into force with effect 

from a future date.  

 

The assessee, a Tamil Nadu Government  

Undertaking, was engaged in the business of 

transportation of coal from the ports of Haldia, 

Visakhapatnam and Paradeep to Chennai and 

Tuticorin under contracts executed with the Tamil 

Nadu Electricity Board. The assessee owned three 

ships. Since three ships were not sufficient to carry 

out the contracts entered into  by the assessee with 

Tamil Nadu Electricity Board, the assessee hired 

ships belonging to other shipping companies and 

paid hire charges to the other shipping companies for 

using their ships. The assessee, however, did not 

deduct tax under section 194C of the Income-tax Act 

before making payment of hire charges to the 

shipping companies. The Assessing Officer treated 

the assessee as in default and directed the assessee to 

pay the tax under section 201(1) of the Income-tax 

Act and also levied interest under section 201(1A). 

The Commissioner (Appeals) and the Tribunal held 

that section 194C was not applicable. On appeal to 

the High Court: 

 

Held, dismissing the appeal, that the payment of hire 

charges for taking temporary possession of the ships 

by the assessee-company would not fall within the 

provision of section 194C and hence no tax was 

required to be deducted. 
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The hiring of ships for the purpose of using them in 

the assessee’s business did not amount to a contract 

for carrying out any work as contemplated in section 

194C.” 

 

8. From the above decision it is evident that the 

provisions of section 194C of the Act will not be 

applicable when vehicles are hired out for 

conducting ones business of transportation by itself 

and when no work of transportation is assigned to the 

owners of the vehicles. The owner of the vehicle’s 

role extends only to the limited function of providing 

the vehicles along with staff to the appellant for hire 

charges. The movements of the vehicles with the 

goods are at the command of the appellant. The 

appellant also undertakes the risk involved in the 

work of transportation it renders with the help of the 

hired vehicles. All these facts can be clearly 

established in the present case before us from the 

contract executed between the appellant and M/s. 

HPCL contained in page No.2 to 27 of the paper 

book. This contract in Para 9 also specifically 

provides that the appellant shall not sub-let any work 

entrusted to him. Further, relevant ingredients in the 

contract to establish that the  appellant is assigned 

the job of transportation and it had performed the job 

of transportation by itself can be summarized as 

under:- 

 

Item No.1 vehicle for transportation:- 

 

The appellant is assigned with the work of 

transportation by M/s. HPCL and it has to provide 

the details of the vehicles pressed for the operation. 

The appellant has to transport the cylinders 

according to the schedule and route stipulated by 

M/s.HPCL. The appellant has to ensure that the 

trucks provided for transportation of LPG cylinders 
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shall comply with all legal formalities. The appellant 

shall also arrange for the applicable insurance 

policies. The applicant shall also ensure the drivers 

of the vehicles have proper authorization to drive the 

trucks with such hazardous products as per the 

Motor Vehicles Act. The appellant shall also ensure 

that the trucks pressed for operation are road-worthy 

complying with all specifications for performing such 

hazardous work. 

 

Item No.2 delivery carriage of goods: 

 

The appellant shall make arrangement for delivery of 

the cylinders within the stipulated time and shall 

deliver the cylinders according to the instructions of 

M/s. HPCL. All the specifications directed by M/s. 

HPCL shall be followed by the appellant. 

 

Item No.3 operation of trucks: 

 

The appellant shall obtain the requisite road permits 

and other permits applicable for transportation of 

goods. The appellant shall bear the entire 

operational cost of the trucks etc. 

 

Item No. 4 Loss/damages of cylinders 

 

The appellant shall be solely responsible for the safe 

custody of the cylinders. 

 

Item No.5: Utilization of trucks 

 

The appellant shall operate all the trucks for all the 

stations awarded to it and it shall inform M/s. HPCL 

if any truck is withdrawn. 

 

Item No.6: Loading/unloading/handling of cylinders 
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Loading/unloading of the cylinders shall be 

performed by the appellant. 

 

Item No.7: Transshipment 

 

The appellant shall undertake the movement of the 

produce entrusted to him by M/s. HPCL without 

transshipping. However, is the transshipment is 

inevitable, the transporter shall advise M/s. HPCL 

beforehand and also ensure that adequate care and 

precaution is taken to ensure the safe handling of the 

product. No additional charge will be paid by M/s. 

HPCL for transshipment. 

 

Item No.8: Security deposit/bank guarantee 

 

The appellant is to provide to M/s. HPCL bank 

guarantee for a specific amount for a specific period 

in order to cover losses, damages, expenses etc. 

arising out of the appellant’s negligence to observe 

any terms and conditions in the contract. 

 

Item No.9: Subletting 

 

The appellant shall not sublet any work entrusted to 

him except with the written consent of M/s. HPCL. 

 

8. Thus, following the decision of the Hon’ble Madras High 

Court referred supra and based on our above discussions, 

we are of the considered view that in the present case 

before us, it is clearly established that the appellant had 

performed the work of transportation by itself by hiring of 

vehicles and without subletting the work and therefore, the 

provisions of section 194C of the Act is not applicable and 

accordingly provisions of section 40(a) (ia) of the Act 

cannot be invoked. The Revenue has not brought out any 

material to establish that the owner of the vehicles have 

performed any work other than hiring their vehicles to the 
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appellant. For the above said reasons we allow the appeal 

of the assessee in its favour and delete the addition of 

Rs.1,05,83,555/- made by the learned AO which was 

further confirmed by the learned CIT(A). 

 

18. Further, the Ahmedabad Bench of the Tribunal in the case 

of Gujarat Roadlines Vs. ITO (supra) has held as under: 

 

“4. We have heard the rival submissions, perused the 

orders of the authorities below and considered the material 

on record. On perusing the assessment order it is evident 

that the assessee had hired the vehicles in order to 

transport the goods of its clients. The assessee apparently 

is a transport contractor who transports the goods of its 

clients to the destination preferred by the clients. In order 

to carry out such work the assessee engages trucks of 

various other organizations and truck owners by hiring of 

the vehicles along with the infrastructure. Thus, the work of 

transportation has been carried out by the assessee and not 

by the owners of the trucks. The owners of the trucks had 

only hired their vehicles to the assessee by receiving hire 

charges while as the work of transportation has been 

carried on by the assessee. The risk and reward for the 

performance of the job lies with the assessee and not with 

the owners of the trucks. In such circumstances, provisions 

of Section 194 C of the IT Act will not be attracted and 

consequently provisions of Section 40(a) (ia) of the IT Act 

also not applicable. Section 194 C of the IT Act requires 

TDS on payments to contractor for work. Where an 

assessee utilizes the trucks taken on hire for its own use, 

there is no agreement for carrying out any work by the 

owner to the hirer. There is no scope in such case for 

application of Sec.194C which is applicable to payments to 

transporter for carrying of goods. It was so held in the case 

of DCIT Vs Satish Agarwal & Co., 317 ITR (AT) 196 

(Amritsar). In holding so, the Tribunal had also relied on 

the decision in the case of CIT Vs Poompuhar Shipping 
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Corporation Ltd. 282 ITR 3. On perusing the assessment 

order, the decisions cited by the learned AR and from her 

arguments, we do not have any hesitation to hold from the 

facts and circumstances of this case that the assessee has 

only hired the vehicles for carrying out its job of 

transportation of goods for its  clients and therefore, the 

addition made by the learned AO for Rs.7,57,740/- 

deserves to be deleted. It is ordered accordingly.” 

 

In the instant case also, the assessee has carried out the contract 

for transportation of goods for various companies by using its 

own vehicles as well as hired vehicles of other truck owners.  The 

role of the owners of the vehicles is limited to providing vehicles 

along with staff to the assessee on payment of hire charges.  The 

movement of the vehicles with goods was in the control of the 

assessee.  The assessee undertakes the risk involved in the work 

of transportation with the help of hired vehicles.  Further, 

relevant ingredients in the contract to establish that the assessee 

was assigned the job of transportation and it had performed the 

job of transportation of its own trucks, can be summarized as 

under as per the contract entered into by the assessee.   

 

I. Transportation / Freight Rates: 

1.   RR provides vehicle wise minimum guaranteed 

running of 3000 KM per month for all the vehicle 

attached to DC. 

 Rates agreed are as per the following table : 

         II. 

 

12’ Rs 37200 (Rs 12.40 per KM) 

Monthly minimum guarantee run 3000 Kms 
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16’ Rs 42500 (Rs 14.17 per KM) 

18’ Rs 48000 (Rs 16.00 per KM) 

 

 

 

 

 

Though we have committed a minimum guarantee 

mileage of 3000 KMs a month, in the event of vehicle runs  

<3000 KMs, the transporter  gets paid for the actual KMs 

run by him i.e. for vehicle 12’ vehicle @ Rs 12.40 per 

KM, for 16’ vehicle @ Rs 14.17 per KM and 18’ vehicle 

@ Rs 16.00 per KM. 

 

For the balance KMs, he gets paid at the fixed cost i.e. for 

12’vehicle @ Rs 7.00 per KM, for 16’ vehicle @ Rs 7.50 

per KM and for 18’ vehicle @ Rs 8.50 per KM. 

 

2. The rates agreed would be applicable for a period of 

one year from date of signing of contract. 

3.  The freight rates are inclusive of all cost i.e. direct, 

indirect and incidental to transportation & 

operation of business including way expenses 

depreciation etc. However service taxes if applicable 

will be paid extra. 

4. Applicable transportation/ freight shall be derived as 

Total running during the month i.e min running 

commitment + extra km run – deductions/penalty 

applicable due to non-compliance (Transit Delay, 

Shortages/damages in Transit & Non-

availability/Non-reporting,) 

5.  De-escalation or Escalation in Transportation Cost 

will be considered in case of change in HSD prices 

beyond Rs1/Liter compared to rates prevailing on 

Above 3000 KMS 

12’ Rs 7.00  per KM 

16’ Rs 7.50  per KM 

18’ Rs 8.50 per KM 
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last revision. This effect in transportation cost shall 

be considered from the date of revision of the HSD 

rates 

Above De-escalation or Escalation will be location 

specific. 

Decrease/ Increase in transportation rates i.e. Rs. 

KLKM shall be derived by following formula: - 

  
Decreases/Increase in HSD RSP (New RSP-Old RSP at 

DC Location) 

      =   ---------------------------------------------------------------  

          Km Run per Liter (Refer below Table for Avg 

running km per liter) 

 

   

 

                                

                               

 

 

 

 

6. Security Deposit/Bank Guarantee- 

Transportation will have to provide a refundable 

security deposit of Min Rs 1.0 Lac (Up to 20 vehicles 

) and Max Rs 2.5 lacs  ( Multiple of Rs 5000/- per 

vehicle but maximum amount is valid up to 100 

vehicles ) or a Bank Guarantee of Min Rs 2.0 lacs 

and Max Bank Guarantee of Rs 5.0 lacs . Any loss or 

damage to Reliance Retail due to any reason would 

be recovered from same at the time of suspension of 

the services if the total amount to be recovered from 

the transporter would be more than the payment due 

to him. 

 

(II) Transportation/ Freight Billing and payment 

Model 

Number 

Dry 

407 8.75 

709 7.75 

1109/909 7 

1613 4.5 

2515 3.5 
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1. Transporter will raise transportation bill on 

monthly basis and submit on or before 10th of 

following month in desired format along with 

PODs.  

2. Reliance will pay within 30 days of receipt 

bill. 

3. Payment will be subject to TDS and other 

sums payable by transporter to RRL if any. 

 (III) Availability & Utilization of Vehicles: 

           

1. Transporter would be responsible for 

ensuring the availability of total no of 

vehicles with RR specification on each day. 

2. The vehicles engaged as Dedicated for RR 

should not be used for any other purpose till 

it is engaged with RR. 

3. The daily operating hours will be 24 Hrs/day, 

2 shifts a day. The vehicles will be operating 

on all 7 days in a week. The vehicles will be 

used for secondary distribution (from DC to 

stores), pickup from stores for local primary 

movements from nearly sourcing locations. 

4. Vehicle will also have to perform multi-stop 

deliveries as and when required and advised 

by the RR DC or CPC. 

5. If required transporter must arrange 10% 

extra vehicles from market. The rates 

applicable to them would be same as those of 

dedicated vehicles. 
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6. Transporter needs to provide a dedicated 

Key Account Manager/Co-coordinator at DC 

to ensure the smooth and efficient running of 

vehicle. On time availability & reporting of 

drivers and vehicles. 

7. Each vehicle must have two drivers. 

8. Transporter to ensure that all drivers assist 

and ensure counting of material while 

loading and unloading at various places. 

9.  Transporter would also be responsible for 

ensuring safe handling & safety of the 

equipment (Tail lifts, trolleys, dollies) 

attached to the vehicles. 

10. Non-availability of vehicle without any 

written permission of RR from 6-12 hours 

will be considered as non-availability for half 

and > 12 hours would be considered as full 

day. The same would be deducted with 

penalty while processing the payments. Delay 

< 6 hours would be calculated as par the 

formula mentioned below  

                   Example –  

                   Formula for Calculating Delay         

                    

                   Min Monthly Km per Vehicle = 45,000 

                   Total Monthly Running Hours = 24*30 = 

720 hours 

 

                    Per Hour Cost = 45000/720 

                                              = Rs. 62.5/- per Hour 
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If the vehicle delayed by 4 hours in transit 

without a valid reason, ` 250/- (4x 62.5) would 

be Adjusted while processing payments. 

 

If vehicle delayed by 10 hours in transit a valid 

reason Rs750/- (12x 62.5) would be adjusted 

while processing payments. 

                     

The waiver of the penalty would be subject to 

documentary evidence of delay and confirmed 

By DC/CPC in charge. 

        

 Same formula would be used for non-

availability of vehicle & driver on to day basis. 

 

(IV) Repair & Maintenance: 

                              

1. Repair and Maintenance of the vehicle 

would solely be the responsibility of 

transporter. Any vehicle breakdown in transit 

need to be handled by transporter. 

 

2. Vehicle maintenance and image are 

critical to meeting our objectives. Vehicles 

must be available and in good operating 

condition all the time. Transporter need to 

ensure the on-time maintenance of same. 

 

3. Operations would be 24x7 hours and 

would be more critical on weekdays any other 

public holidays and festival season. All the 

maintenance should be planned only on 

weekday (Mon to Thursday) excluding public 

holidays. 

 

4. Transporter needs to arrange 

replacement of vehicles going out for 

Scheduled Maintenance or emergency repair. 
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(IV) Transit Delay, Damages & Shortages: 
  

1. RR will publish transit time for each route 

based on shortest motor able Route and running 

conditions of the route on 24 hours basis for forward 

& return journey. Excess time taken over the 

publisher transit time would be monitored and shall 

be treated as transit delay. 

 

2. In cases of movement of Fruits % Vegetable or 

any other moisture sensitive product. Shortage in 

volume/weight > tolerances defined and agreed with 

transporter would be in transporter’s account. 

 

3. For all other shortage, thefts & damage due to 

any other reason mentioned, recovery will be made at 

applicable Retail Selling Price at destination. 

 

4. In case of deterioration in quality due to transit 

delays, vehicle breakdown, RR at discretion may 

dispose of the contaminated product. All 

expenses/Losses and cost of product in this 

connection as determined by the company shall be 

recoverable from transporter. 

 

5. In case of deterioration in quality due to transit 

delays, vehicle breakdowns, RR after considering the 

local factors, transporters contentions may dispose of 

the contaminated product. All expenses/Losses and 

cost of product in this connection as determined by 

the company shall be addressed on a case to case 

basis. 

 

(VII) Insurance: 

 

RR will facilitate insurance of material in transit. 

However liability and responsibility of Any damages 
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in transit will be with transporter only. RR shall 

recover the cost of Goods damage in transit which 

could not be claimed through insurance.  

 

The responsibility of lodging of an FIR and Survey of 

the goods damaged in transit Lies with the concerned 

transporter. 

                                

(VIII)       Vehicle/Shipment Tracking: 
 

Transporter must provide mobile phones along 

with all the vehicles. 

 

(IX) Suspension/black listing of vehicles and 

transporter: 

 

 Suspension/Black listing of vehicles/drivers: 

 

 1.  If any vehicle is found defaulter in 

conforming statutory rules/regulations. 

 2.  If vehicles become road unworthy. 

 3.  If vehicle or it’s driver found indulged in 

 any kind of  malpractice. 

 4.  If vehicle is breaking down frequently. 

 5.  Drivers who had broken the seal without 

 information’s. 

 

 Suspension/black listing of transporter: 
1.  If transporter breaches any terms and 

conditions of this arrangement agreement. 

2. If transporter found indulged in any kind of 

mal practice/adulteration of fuel. 

3. If transporter fails to perform as per RR 

requirement. 

4. If transporter found defaulter in compliance 

of applicable rules/regulations. 

5. If transporter engages vehicle for any other 

purpose during any time of this 
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agreement/arrangement without obtaining 

specific approval/consent from Reliance. 

 

Reliance decision shall be final in all cases. 

 

(X) Vehicle Specifications: 

 

1.  Deployed trucks should be between 0 to 5 years of 

age, however vehicles up to 8 years age will also 

be considered on their road worthy condition. 

2. Vehicles must meet requirement in respect of 

attached checklist (Annexurel) in full, and must be 

maintained in a conformity status at all times. 

 

(XII)  Key Performance Indexes: 

 

Below are the Key Performance parameters which 

are essential for running the smooth and efficient 

transport operation. These would be followed strictly 

and the transporter performance would be majored 

on this basis only. 

 

 1.  On Time Store Delivery 

 2.  On-Time DC Depart and Arrival Time 

 3. Good Quality of trained Drivers 

 4.  Store/Public Driver Complaints 

 5.  Trips per Truck per Day- Minimum 2  

6.  On-time Placement of Vehicle and 

Availability of Drivers 

 7.  Vehicle Breakdowns 

 8.  Transit Time 

 9.  Shortages & Damages 

 

(IIX)  Transport Operations: 
 

1.   It is agreed that the trucks covered by this 

arrangement shall operate at the sole risk of the 

Transporter. In no case, RR would be held 
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responsible for any loss of damage done to the truck 

while on the RR’s work or parked in their premises of 

RR or RR’s principals. 

 

2.  Transporters will provide a history/personal data 

sheet of all drivers along with photographs and copy 

of driving license and a set of fingerprints of each of 

the fingers (in the presence of RR staff). Set of two 

drivers and one cleaner will be attached to one truck 

only without being on other trucks unless 

circumstances warrant. 

 

3.  Transporters will position at least one 

manager/supervisor at the Base CPS/DC for carrying 

out co-ordination/administrative duties. Credentials 

of such a person will be made available to the 

location in charge. 

 

4.  The transporter shall be responsible for the 

quantity & quality of the products received by him for 

transportation. 

 

5.  The transporter shall be responsible for 

maintaining the Seals placed on the vehicle, any 

damage/tampering of seal would be treated seriously 

and would be penalized to the transporter. 

 

6.  Transporter will be responsible for ensuring that: 

 

A. Working rules and regulation of the RR are 

followed by him and crew of the trucks. 

B. Truck drivers deliver the product to the correct & 

specified location. 

C. The crew has collected the correct delivery 

documents and carries all the necessary transport 

related documents whenever in transit. 

D. Truck driver follows the Reliance approved & 

specified route any deviation due to genuine 
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reasons should be informed immediately before 

diversions. Truck following different route without 

information & approval would not be paid extra 

and delay due to that would be penalized as per 

the formula mentioned earlier.  

E. Signature of recipient on Delivery Document or 

POD is obtained after completing the delivery. 

F. Hand over receipted delivery documents and 

remittances pertaining to deliveries made, to RR 

on the day and before accepting next load. In 

case, return of truck is delayed for any reason 

whatsoever, such documents and remittance are 

reached to the DC point within 24 hours of 

completing the delivery. 

 

7.  In case of the truck meets with an accident or 

breakdowns while it is loaded with RR’s Product, the 

transporter shall:- 

 

A. Information to DC Transport Control Rooms and 

also to nearest police station if require. 

B. Guard the truck and, secure the goods inside till 

arrival of replacement vehicle and rescue 

agencies. 

C. Arrange another fit truck to transfer the product 

from Accident truck. 

D. Bring such transshipped product to DC or 

Delivery location as directed by the RR at 

transporter’s cost. 

E. Be responsible for loss as determined by RR. 

 

8.  Transporter needs to ensure one mobile with each 

vehicle and need to ensure that all the drivers keep 

telephonic contact with RR transport Control Room 

whenever in transit. Transporter would be responsible for 

ensuring that all the drivers communicate all the correct 

information & details as instructed by RR DC In-charge 

while in transit. 
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9.     A log-book has to be maintained with every vehicle 

(format as below) to track and monitor each trip, shipment 

and various activities performed while in transit. 

Transporter need to ensure that all the drivers follow this 

strictly and ensure the completion of all the field carious 

locations. Driver need to handover the log book after 

completing each trip at CPC/DC to the concerned person.” 

 

19. A reading of the above clauses of the agreement for 

transportation of goods entered into by the assessee shows that 

the facts of the present case of the assessee are similar to the facts 

of the case in the case of M/s.Parishram Transport Vs. ITO 

(supra), therefore, the said decision squarely applies to the facts 

of the case of the assessee.   Respectfully following the same, we 

confirm the order of the learned CIT(A) in deleting the 

disallowances of `  1,03,968/- for A.Y.2007-2008, for A.Y. 

2008-2009  ` 3,62,609/-, for 2009-2010 ` 6,38,067/- and for 

A.Y 2010-2011 of ` 10,07,915/-under section 40(a)(ia) of the Act 

and dismiss the grounds of the appeal of the Revenue.  

 

20. Before parting with the issue, we like to bring on record the 

fact that the decision relied upon by the learned DR in the case of 

Mukesh Travels Co. (supra) is distinguishable on facts and is not 

applicable in the facts of the instant case.  In that case, the 

Tribunal found that various persons to whom the payments were 

made by the assessee carried out the work of carrying passengers, 

whereas in the instant case, the transportation work was done by 

the assessee and various persons to whom the payments were 
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made by the assessee simply hired out their vehicles to the 

assessee.  Therefore, the above case does not support the case of 

the Revenue in the instant case.  

 

21. In the result appeals of the assessee are allowed and that of 

Revenue are dismissed.   

 
Order pronounced in Open Court on the date mentioned hereinabove.    

 Sd/-         Sd/- 

(कुल भारत कुल भारत कुल भारत कुल भारत /KUL BHARAT 

�याियक सदःय�याियक सदःय�याियक सदःय�याियक सदःय /JUDICIAL MEMBER 

 

एनएनएनएन....एसएसएसएस. . . . सनैीसनैीसनैीसनैी /N.S. SAINI 

लेखा सदःय लेखा सदःय लेखा सदःय लेखा सदःय /ACCOUNTANT MEMBER 
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3) : CIT(A)  

4) : CIT concerned 

5) : DR, ITAT. 

 

BY ORDER 

 

DR/AR, ITAT, AHMEDABAD 
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