IN THE HIGH COURT OF KARNATAKA AT BANGALGORE

DATED THIS THE 15™ DAY OF APRIL, 2011

PRESENT

THE HON'BLE MR. JUSTICE N.KUMAR
AND

THE HON'BLE MR.JUSTICE RAVI MALIMATH

WANOS.20-101 /201 1{T-RES)

CLw
WANOS 102-112/201 1(1-RES)
/v

WANGS.118-129/201 1(T-RES)

In WA.NOS.90-101 CF 2011
BETWEEN,

M/S.S5ASKEN COMMUNICATION

TECHNOLGGIES LT3,

NO.129/25 DOMLUR RING ROAD.,

BANCALORE - 580 071

(REPREEENTED 3Y ITS MANAGING

DIRECTOR. CHAIRMAN & CEO.

HAJIV C.MODY

5/0 CHANDRAKANT J MODY,

AGED ABOUT B2 YEARS. LCAPPELLANT

{BY SRI RAGHURAM & CHYTHANYA K.K.,
ADVOCATES) Y



AND:

1. THE JOINT COMMISSIONER
OF COMMERCIAL TAXES
(APPEALS)-3
BANGALORE.

2. THE DEPUTY COMMISSIONER
OF COMMERCIAL TAXES
(AUDIT-52), DVO-5,

ABHAYA COMPLEX, 2% FLOOR,

SESHADRIPURAM,
BANGALORE - 560 020. ~ RESPONDENTS

(BY SRI T.K.VEDA MURTHY & SMT.S.SUJATHA, AGA)

These Writ Appeals are filed under section 4 of the
Karnataka High Court praying tc sct aside the order passed in
the Writ Petition No.3:5685 and 32C81 to 32001 /2010(T-RES)
dated 15/12/2010.

WANOS. 1021137201
BETWEEN:

M/5.SASKEN COMMUNICATION

TECHNOLOGIES LTD.

NO. 129725, DOMLUR RING ROAD,

BANGALORE - 560 071

(REPRESENTED BY ITS MANAGING

DIRECTOR, CHAIRMAN & CEO.

RAJIV C.MODY

2/0 CHANDRAKANT J. MODY,

AGED ABOUT 52 YEARS, L APPELLANT



(BY SRI RAGHURAM & CHYTHANYA K.K..
ADVOCATES)

THE DEPUTY COMMISSIONER OF

COMMERCIAL TAXES

(AUDIT-52). DVO-5,

ABHAYA COMPLEX, 2% FLOOR,

SESHADRIPURAM,

BANGALORE - 560 020. -RESPONDENT

(BY SRI T K.VEDA MLIRTHY & SMT S.SUJATHA, AGA)

These Writ Appeals are filed under section 4 of the
Karnataka High Court Fraying to set aside the order passed in
the Writ Petition No.25819 and 26510 to 26520/2010(T-RES)
dated 15.12.2010.

WANOS.118-129/2011
BETWEEN:

M/S.SASKEN COMMUNICATION

TECHNOGLOGIES LTD.,

NO.139/25. DOMLUR RING ROAD,

BANGALORE - 560 071

(REFRESENTED BY ITS MANAGING

DIRECTOR

CHAIRMAN & CEO.

HAJIV C.MODY

3/0 CHANDRAKANT J . MODY.

AGED AROUT 52 YEARS, L APPELLANT

(BY SRI RAGHURAM & CHYTHANYA KK,
ADVOCATES)



AND:

THE COMMERCIAL TAX OFFICER

(ENFORCEMENT)-1I, SOUTH ZONE,

BANGALORE - 560 020, - -RESPONDENT

(BY SRI T.K.VEDA MURTHY, AGA)

These Writ Appeals are Gled urder secticrnt 4 of the
Karnataka High Court praying to set aside the order passed in
the Writ Petition No.33376 to 33387/2010(T-RES) dated
15.12.2010.

These Writ Appeals coming on for preliminary hearing
this day, KUMAR J.. delivered the follos ing: -

JUDGMENT

These writ appeais are filed against the order passed by
the learned Single Judge declining to entertain the Writ
Petitions, which is liled chalienging the order passed by the
assessing authaority on, the ground that the petitioner has an

alternate and efficacious remedy by way of statutory appeal.

2. The appellant-assessee is a  Public Limited
Company engaged in the business of software development and
export and providing software services. The assessee is g

registered dealer under the Kamataka Value Added Tax Act,



2003 {hereinafter referred to as the * KVAT Act’) and the Ceniral
Sales Tax Act, 1956, (hereinafter relerred to as ‘the CST Act’ tor
short). The assessee has been filing s VAT retuims in Form
VAT 100 in LVO - 045 regularly.  The assessee s ajso
registered under Section 69 of Chapter-V of the Finance Act.
1994 (hereinafter referred to as (he ‘Act) for the purpose of
payment of service tax and has been paying service tax on its
service turnover from the date of applicability. The place of
business of the assessec was visited by the Commercial Tax
Officer for = {he pucpose of inspection  on  8-6-2010.
Subsequently the case was assigned for audit. The assessee
produced all its books. The Commercial Tax Officer audited the
books of account for the period from 2009-10. Subsequently a
notice was issued under Section 39(1} 72(2} and 36 of KVAT
Act. On 2-8-2010 in the course of verification of the monthly
returns  ic was observed that the assessee has provided
software development and claimed exemption on exports. In
suppott of his case he had filed copies of invoices and the

purchase orders for verification. In the course of verification it



was found that in addition to export of software tlie assessee
has also  rendered services fo one M/s. Alcatel-Lucent
Technologies, 2) M/s.Motorala 3) M/sTexas Instruments
4M/s.Nokia. They also noticed that the assessee had entered
into agreements with the above Companies  regarding the
business activifies. After setting out the nature of the activities
sarried out by the assessee. he cenciuded that the Company
dealt in high-end work of development in various fields and
thus executed works contract. This development activity of
software attracis tax under works contract as per Section
4(1HC) of KVAT Act at 4% . As per the provisions of Rule 3(2) of
KVAT Ruies 2005, the labour charges @ 25% is allowed as
exempiion. Verification of VAT 100 filed by the dealer revealed
that the exempted sales turnover includes export also. For

computation of fax Hability the VAT 100's are considered,

<

3. In the light of the abave it was proposed 1o re-
asiess under Section 39(1) of KVAT Act for the 1ax period {rom

Aprii 2009 to March, 2010 month wise based onn the



information available on records by rejecting the monthly
returns filed by the assessee as incorrect and incomplewe, It
was also proposed to impose interest and penalty. On receipt of
the said notice the assessee filed his objections. The assessee
submitted that it is in the business nf rendering software
development service and have beer accordingly paving service
tax under the Act, on ils ttunover from flie date of applicability.
The Company pays service tax under the head “Information
Technology Software services.” Section 65(105) of Chapter-V of
the Act, includes within its ambit the taxable service in the
nature ol information technology software under sub-Clause
(zzzze). Given the fact that the Company is providing services
and hence liable to service tax | the payment or levy of VAT on
the same turnover does not arise. They also pointed out that
the observavons  made in respect of the agreements are
incorrect and they have set out in the nature of reply, the
nature of services rendered to each of their clients and also
puinted out the different clauses i the said agreemerts. Then

they contended that they provide the Information Technology

L



services and the clients owned all the Intellectual Property
developed during the course of the performance of (he
agreement. They have assumed the deliverables onlv as a work
for hire. At no point of time the assessee owns in any manne

whatsoever any copyright or any other right in ithe work.
Obviously the assessee cannot sell what it does not OWTIL,
Hence there cannot be any transfer of property in goods. They
contended that the assessce provides only services under (he
agreement and the service is solely related 1o Information
Technology software services  The assessee never owns at any
point of time any Intellectual Property or inventions or
discoveries or new developments made during the course of the,
perforinance of the agreements. All the Intellectual Property or
inventions or discoveries or new developments are the exclusive
property. of the customer at all times. The asscssee has
contracted under the agreement (o render services as per the
specifications  of the customer and hence did not  have
ownership of any software developed under the agreements.

Their case squarely falls within the circumstances described in

J—



Part-(4) of the Circular No.17/2006/07 issued by the
Commissioner of Commercial Taxes. They have extracied the

Circular. Therefore they sought for dropping of the proceedings

4. However on consideration of the aloresaid material
the assessing authority in the impuogned order has held that
whether the assessee Company 1 a software development
Company making deemed sale of sofiware or they are mere
service providers or solution providers has to be understood on
the strength of the agreements with the client Companies. The
agreements specily che  deliverabies/customers,/maintenance
ete., the meaning of these are nothing other than the code
writing or further development of the software. Irrespective of
the mode of payment as either lumpsum/ based on man hours
the entire receipts are towards the development of software
only. There has been a misconception in the understanding of
the Circular issued by the Commissioner of Commercial Tax
(Kainataka), Bangalore. The sum  and  substance of

development of software either in the Company’s premises or
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elsewhere will end up through the deliverables. The objections
filed are found to he general in nature and they are not
supporied by the provisions of the Act nor any J udgments to
prove credence. So the objections filed were rejecred. The only
explanation of reversal of turnovers was considered as per the
books of accounts. Therelore ultitmately they upheld the
demand and also imposed interest and peralty.  Aggrieved by
the said order the assessce preferred a Writ Petition before this

court.

3 However the learned 3ingle Judge was of the view
that whether the contract in question is a service contract or
not and whether if it is 4 works contract. it is not possible to
come to any definile conclusion unless each agreement
between the parties is carefully examined. Moreover a
statutory appeal is provided against the impugned order. In
that view of the matier, he declined to entertain the Writ
Petitions and dismissed the same. Aggrieved by the said order

the assessee is before this Court in appeal.
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RIVAL CONTENTIONS

#6.  The learned counsel appearing for the assessce
contended that the contract in question is a contract ol service
simplicitor.  There is no element of sale in the execution of
contract between the parties. The aszsessee has paid the
service tax in respect of the entire consideration received under
the agreement. Therefore, once the field is covered by the
Central Legislaticn, the Pariiament has exclusive power 1o
make any law with respect to any matier not enumerated in the
Concurrent List or State List, the State has no power 1¢ enact a
law or ‘ransgresz the law enacted by the Parliament and levy
tax under the guise that it involves sale of goods. As is clear
from the terms of the agreement entered into between the
parties there is no sale of any goods or deemed sale. The
reliance placed by the assessing authority on the balance sheet
to contend that in execution of the contfract, as the assessee
has  purchased the software and the said software is
iransferred in terms of the contract there is a deemed sale. is
without any substance. Though in the balance sheet the
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software purchase is showr, the said software is used as a ool
by the assessee in executing the coniract and the said tonls are
not transferred.  The agreement and ihe other matlerial on
record clearly shows the assessee has rendered iis services 1o
find a solution to the problem of the customer and even before
the said solution is found. the assessee has givent up his right
in the copyright or the proprietary right in such goods, which
may emerge as a linal product and thereiore seen from any
angle there is no element of sale of goods which atiracts sales
tax. Therefore he submits that, the order of assessing authority
levying sales tax is ex-facie illegal. one without jurisdiction and

Hable {o be set aside.

7. Per contra. the learned Government Advocate
supporting the impugned order contended that software is now
held to be goods. Though it is intangible or incorporeal, what

the asses

e does by emploving its labour is to produce the
cusiomized software and once the end product is pul on a
material object and transferred to the customer i amounts to

e "
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sale of software and therefore sales tax is attracted. Fvern in
execuling the said contract the software is purchased. It iz on
the software which is purchased, the developmental activities
take place and that value added addition to the softwvare is
transferred to the customer. it is a works contract. which falls
under clause (b} of Article 366 (29A). It is a deemed sale which
attracts the sales tax and rherefcre ne case for interference is

made out.

8. From the aforeszid facts and rival contentions, the
point thai arise for cur consideradion in these appeals is as
under:

Whether the contract for development of a software
Jais within the mischief of a “workes confract”, and
when the software so developed vests with the
customer from day one does it amount to deemed
sale under Article 336129-A) (b} of the Constitution

of India?
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IS IT A WORKS CONTRACT

9. On behalf of the revenue. it was contended that, a
Constitution Bench of the Apex Court in the case of TATA
CONSULTANCY SERVICES vs STATE OF ANDHRA PRADESH
[2004 STC VOL. 137 PG. 620 has held that software is a
goods which is capable of being bought and sold, capable of
abstraction, consumption and use and can be transmitted,
transferred, delivered, storerd, possessed elc., as such, in a
comtract for rendering service 1o develop a software. when the
software is transferred to the customer. it amounts to sale of

goods and liable o sales tax.

10. The question which arose for consideration in Tata
Consultancy Services is. whether the canned software sold by
the assessee can be termed to bhe “goods” and as such

assessable o sales tax under the Act,

The Apex Court relied on the judgment of the American
Court in the case of Advent Systems  Limifed Vs Unisys
Corporation 925 F 2d 670 {34 Cir 1991 J where it was held that,

b
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computer programs are the product of an intellectuial Process,
but once implanted in a medium they are widely distributed io
computer owners. An analogy can be drawn {o a compact-disc
recording of an orchestral rendition. The music is produced by
the artistry of musicians and in itsell is not a "goods”, but
when transferred to a later-readable disc i becomes a readily
merchantable commodity Similariv, when a professor delivers
a lecture, it is not goods, but. when transcribed as a book, it
becomes goods. ‘That a  computer program may be
copyrightable as intellectual properiy does not alter the fact
that orce in tiie form of a fioppy disc or other medium, the
program is tangible, movable and available in the market place.
The fzet that some programs may be tailored for specific
purposes need not alter their status as “goods” because the
{ié;‘inizion includes “specially manufactured goods™.

Thereafter, at para.24, they proceeded to hold as under:

In our view, the terms “goods” as used in arficle
SE6{12] of the Constitution of ldia and as defined
under the said act are very wide and include il

T

(e
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fypes of movable properties, whether those
properties be tangible or intangible. A soflware
programme may  consist of various comnunedils
which enable the computer to perform a designaied
task. The copyright in that programme may iremainr
with the originator of the programme.  Bul the
moment copies are made and marlketed, it becomes
goods. which are susceptible to sales tax. - Even
intellectual properiy. once it is pue o to a media,
whether it be in the form: of books or canvas {in
case of painting ) or computer discs or casselles,
and merketed would become “goods”. We see no
difference between a sale of a software programme
on a CL/Jloppy disc from a sale of music on a
cassette/CI or a =aie of a film on a video
cassette/ChH.  In ali such cases, the intelleciual
property has been incorporated on a media Jor
purpcses of transfer. Sale is not just of the media
which by itself has very little value. The softiare
ard the media cannot be split up. What the buyer
purchases and pays for is not the dise of the CD.
As in the case of paintings or books or music or
Jihms  the buyer s purchasing  the  intelleciual
propertyy and not the media, ie. the naper or

casselte or disc or CD. Thus, a transaction sale af
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computer software is clearly a sale of “goods”
within the meaning of the terms as defined in the
sald Act.  The term “all matericls. articles cned
commodities”  includes  both tangible  and
intangible/incorporeal properiy wiich is capable of
abstraction, consumption and use and whichi can
he transmitted. transferred, delivered. stored,
possessed, elc.. The softiare programmes have all

these altributes.”

Inoso far as the distinction between «
branded arid unbranded software is concerned, it
was held in both cases. the software is capable of
being abstracted, consumed and used. mn hoth
cases the software can be transmitted. transferred,
delivered. stored, possessed, efc.. Thits,  even
unbranded softivare. when it is marketed/ sold.
may be goods. We, however, are not dealing
with this aspect and express no opinion
thereon hecause in case aof unbranded
software, other questions like situs or
contract of sale and/or whether the confract

is a service contract may arise”,

i -
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1. From the aforesaid judgment, it is clear that a
software is “goods” as defined under Article 366{12) of the
Constitution of India and therefore. there is no daispuie about
the said legal position. But the question for consideration in
these cases is, whether a contract that is entered into for
developing a software, is it a service contrace or a4 composite

contract including service and sale of goods.

12, The Apex Court after holding that even unbranded
software when il is markered/sold, may be goods, made it very
clear that, in the aibresaid decision. they are not dealing with
this aspect and expressed no opinion because in case of
unbranded = software “whether the contract is a service

contract” or “contract of sale is also involved”, may arise. That

is precisely ithe question that has to be decided in these cases.
Therefore, the said judgment do not come in {he way of this
Court going into the =aid question, as the Supreme Court has
nGt expressed thelr opinion on the said jssue. Therefore, the

13

field is open. L



13. In order to justify the imposition of value added tax,
the revenue contends that it is a composite contract, a works
coniract. There is an element of service and transfer of goodls,

consequently a deemed sale.

14. The word “works coniract has been detined under the
Karnataka Value Added Tax Act, 2005 as nunder:

“Works contract™ includes any agreement for
carrying out for cash, dejerred payment or other
valuable corsideration; the building, consfruction,
manufacture,  processing, fabrication.  erection,
installation, fitiing out, improvement, modification,
repair  or copunissioning  of any movable or

immaovable properiy.”

15, The revenue contends, works contract includes an
agreement [or improvement. In other words, their case is, the
assessee has purchased software from the market. Then the
said software is improved by rendering service according to
specification 1o meet the requirements of the client. Then the
software so developed is embedded in the software which is on



a media and then transferred to the customer. Trierefore,
there is a deemed sale.  If the material on record discloses as a
matter of fact that the assessee purchased software embedaend
on a media which is admitledly goods, end any improvement is
made on such goods and then sold to {he customer, may be it
falls within the definition of a “Works contract”,  But in the
entire agreement between the parties, there is no indication to
support the said contention. In fact, reliance is placed by the
revenue not on the terms of the centract, but on the balance
sheet. The balance sheet in these cases disclose that the
assessee has incurred an expenditure of Rs. 183 19 takhs
towards software expenses, which according (o the revenue is
the consideration paid by the assessee for purchase of
software. The assessee points out, in the very balance sheet,
they have spent a sum of Rs. 21 404,07 lakhs towards salaries
and bonus, It is the specific case of the assessee that the
software expenses referred to therein is the so ftware which they
heve purchased and used as a tool in the development of a

soltware according o the specification of the customer. It is
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not a software on which they have made any imnrovement.
Having regard to the amount mentioned in the balance sneet,
towards salaries and bonus, the amounts spent on purchase of
software will be less than 1% of the amount spernt on salaries
and bonus. Their specific caze is that they have developed a
software to meet the requirements of their custemer, which
soltware at all point of time, exciusively belonged 1o customer.

There is no sale of software involved i ihe entire transaction.

16. In order in appreciate the rival contentions and 1io
find out whether the contract in question is a works contract,
or an indivisibie confract, and what is the dominant nature of
the contract and what is the intention of the parties, it is
necessary to see the relevant and material terms of the
contract. The same is extracted hereunder:-

MASTER AGREEMENT FOR SERVICES

BETWEEN
MOUTOROLA INDIA ELECTRONICS PRIVATE LTD
AND
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SASKEN COMMUNICATION TECHNOLOGIES
LIMITED
“1.1. Definitions
XX XXX XK
(b} “Developed Softivare” shall mecn any sofauvare,
modifications or enhancements to or derfvative
works of software and documeniation weveloped
as part of Services, pursuant (o a Work Order by

the Vendor or its ageriis and sub coniractors.

(c) “Intellectual Properiy” shell mean the legal
rights. including inielleciual rroperty rights, moral
rights  or like rights of forms of profection,
subsisting in patents, copyrights. trade secrets and
tradeimarks. irade dress. service marks, designs.
logos and other intellectual property rights under
the laws of India or any other jurisdiction and all
regisirations, applications  for registration,
renewats. extensions, continuators. dividends, re-
examireaions or reissues or equivalent of any of the

Joregoing.

KR XK XXX

e} “Services” shall mean software development
and other services that the Vendor will provide o
;



Motorola pursuant o this Agreement and the Woric

Orders,

(1} Statement of Work shall mean o docloreni
(twhich may be entilled ~Statemerii of Work™ or
“Scope of Work” or the lileel that has heen prenared
by Motorola and  mutually  agreed in writing
beticeen the Parties. in retation {o o specific
requirement  and  provided io  the  Vendor that
describes the Services reqguired pursuant (o a Work
Order.  The Statemeni  of Worle rnay include,
amorg others, the following:

Specificalions

Detiverables and schedules from MOTOROLA for
each milestone

Ideniilied Milesiores

Schedule for each milesione

Deliverable from the Vendor for each milestone
Resource  required  for  development  for  each
miiesions

Compuier systems. software, iools required with
date of avatlability

Acceptance criteria

Any other specific condilion. .



The word ‘deliverables” under this Agreement shail
mean all oulpuls generated as per this Statement
of Worl.

(g} “Software” shall mane software  and
documeniation developed by the Vendor under the

Agreement,

2. Scope of Agreement.

(a) This Agreemcnl sets forth the contractual
terms for Services to be provided to Motorola by the
Vendor. Services will be performed by the Vendor
in accordance with  Worle  Orders issued by

Motorola and Statemenis of Work attached thereto.

L) If there are generally accepled services,
Jurnictions, responsibilities or tasks in the softiware
services industbry,  which are not specifically
described in a Work Order or Statement of Work
that are required for proper performance and
provision of the Services under such Work Order or
Staiemernid of Work, and are an inherent part of, or
a  necessary  sub-part included  within such
ETUICES, then such services,  funclions,
responsibilities and lasks shall be deemed (o be
implied by and included within the scope of the

Services o the same extent and in the same
i
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manner as if specifically described in such Work

Order of Siatement of Worl.

(ct  The Vendor will provide the Services (o
Motorola as agreed in the applicable Waork Order
arnd the Statement of Werk aitached thereio. The
Vendor will perform the Services requesied in each
Worlke Order in accordance  with  performeance
measures  custonarty  applied by the Vendor
and/or any service levels agreed hetween the
Parties. which may inctude methodologies such as
rates ol production of lines of codes, function
poirits. oretime performance, customer satisfaction,
percentage  of  defecls  or  other metrics  or

methadologes

3. Responsiblity of Vendor
SOV X0 XN

(di The Vendor will ensure that adequate number of
telephone lines. Jox and Inlernel connectivity s
mcie available o the Motorola project fearn(s) al
the Vendor's premises, and in accordance with the

norms agreed beliseen the Parties.

SR OO0 XXX
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([} If expressly provided in a Statement of Work, the
Vendor shall provide. at its expense. all of the
Jacilities, personnel, equipment, software, services
and other resources necessary (o provide the
Services, including all basic systems (hardware/
software/ networking equipment/ cornectivity, etc)
required for development of any Sofiware or
performance of any Services  requested by
Motorola. MOTOROLA and the Vendor may identify
in detail the hardware, sofiware and irfrastructure
requiremeTiis  for project execution in applicable
Worle - Urder and/or Siatement of Work.,  The
Vendor shail not imnlement any action or decision
regarding - such resources that would have an
adverse impact on the Services (including. without
limitatior. changes 1 equipment. software and
syslems configurations), service level
specifications, the amouwnls payable to the Vendor
under any Work Order or other Motorola costs and
expenses, without Motorola’s prior written consent,
whueh consent may be withheld in Motorola's sole

discretion,
XICXXK XXX XXX

12. Work Orders W
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12.1 No Services shall be performed for
MOTOROLA by the Vendor by virtue cf this
agreement alone.  Service must be requested
hereunder through issuance of a valid Work Order,
together with a Statement of Work., Each Work
Order will give a refererce to MOTORQOLA cordract
number assigned {o this Agreement cnd shall
include the following injormation.

a The date of the Work Order:;

b) The work order number;

cl Statement of Warl, deioiled Specification
document:

d) List of specific resources required, who and

hore they woud be procured

e) The MOTORKOLA project manager,

Nl The towal biding limit for the Work Order, if
anig. and

gl Any special terms and condifions agreed
upon by the parfies with respect to the Work

Order,

12,2 Within ten (10] business days after the
Vendor's receipt of a mutually agreed Work Order,
the Vendor shall accept or reject the Work order in

vriting and if accepted reiurn a legible copy of the
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accepted Work Order (o MOTOROLA.  Provided,
henvever, that if a Worlke Order fails to provide ol
required ordering informadion or incorrecily siates
prices or other material irformation relative to the
Waorle Order, the Vendor may refect the Worlke Order
by prompltly submilling vorilien nodee of reiection (o
MOTOROLA  staling in detall the reasons . for
rejection and the modifications necessary o make
the Worle Crder accepiable 1o the Vendor.  The
Vendor  shall make  no changes,  comencimenis,
modifleations, additions or deletions (o a Work
Order withent  the  prior  worittert consent of
MOTOROLA.  Acceptance of a Work order shall
pind the Vendor to comply with. the lerms and
cordifions sel forth o such Worl Order, including
celivery dates. tdme schedules, amournits and other
orclering information shown on the Work Order and
other supplemental provisions contained therein.

12.5 The effective date of a Work Order shall be

the dote on which i is accepted by the Vendor.
which nas 1o be either on or after the dale the Worlc

Crdler (s released by Motorola

24 Fach Worle Order shall  incorporate by

vence, and shall be subject (o, the ferms and

e

N



29

conditions of this Agreement. This Agreement and
each Work Order and the relevant Statenent of
Worlk shall be interpreted as a single agreement so
that all of the provisions are given as full effeci as
possible.  In the event of a conflict between this
Agreement and any Work Order or Staement of
Worle aftached therelo, the order of preference shall
be:(1) this Agreement, (2] the Worl Order (but only
in respect of the Services and deliverables under
such Work Order), {3) the Statement of Worle (but
only in respect of the Services and deliverables
specifica n such Stotement of Work) and (4) any

other applicable Schedide {o this Agreement.
MO0 XXKX XXX
16. mvoices and Payment.

15.1 As compensation for the Services, MOTOROLA
shall pay Vendor the fees specified in the relevant
Woric Crder and/or Statement of Worle, Vendor, in
connection with the Services fo be performed
hereundler, may incur travel expenses af lhe
request of MOTOROLA. Al necessary, reasonable
and aclual travel expenses of Vendor incurred for
such fravel shall be reimbursed by MOTOROLA.

provided that Vendor has oblained MOTOROLA's

§
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prior writien approval before incuwrring any such
cexpenses, and MOTOROLA receives [from Vendor
ant itemized list of all expenses incuwrred, including
the paid receipls  therefor, which are (o he
reimbursed in accordance with the above.  No
additional costs of amyy kind may  be  ncurred
without the prior written consent of MOTOROLA.
Vendor shall  submit  incoices. o MOTORGOLA's
authorized represeritative upon compietion of and
acceptance by MOTOROLA of each phase of the
project as set forth i the relevarny Worle Order
anc/or Statement of Work, As specified in each
Statement of Work, the parties will agree whether
the woric will be billed on a time and malerials
bBasis or on a jixed price. For time and materials
based projects, Vendor shall bill MOTOROLA on «
monthly basis. Paygment is due net forly-five (45)
days following receipt of a correct invoice therefore,
(6.2 Al invoices shall reference the MOTOROLA
coniract number assigned to this Agreement and
the applicable Worle Order number and shall be
detivered (o the Finance department. Motorola

India Elecironics Private Limited, No. 6671, Plot 5.

%v/
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Bagmane Techpark, CV Raman Nagar., Bangalore
560 095,

16.3  Pricing for time and materials projects shall
he fixed at a rate set forth in Annexuwre A. Vendor
agrees not to increase the price for (welve months
from the effective dale of this Agreement.  The
Parties agree (o reviewe prices on an annual basis
and (o renegotiate as necessary o meel market

condirions.

16.4 The fees set forth in the relevant Work Order
and/or Statement of Work for the Services and
deliverables do not include applicable sales, use,
excise. VAT or similar taves. To the extent Vendor
is requirect by laaw o eoliect such taxes, they shall
be a separcie ne item on invoices and paid in full
by MOTOROLA, unless MOTOROLA is exempt from
such  faxes and furnishes Vendor with an
appropriate certificate of exemption. The fees set
Sorth in the relevant Work Order and/or Statementd
of Worle for the Services and deliverabies do not
include applicable customs duties and  similar
charges. Vendor agrees (o provide MOTOROLA
with all reasonable documeniation and assistance

fo evidence such costs, including Jor purposes of
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MOTOROLA recovering the duties, VAT or similar
faxes, Vendor will make every effort to provide
assistance to MOTOROLA in eliminating, reducing
and recovering any duties, VAT or simiiar taxes ds
eligible under the relevant laws and regulations
and as deemed appropriate hy MCTOROLA,
Vendor represents that is shall comply with all
applicable tax laivs, rules and regulalions in

Julfilling its obligations ureler this Agreement.
XXXXX XXX XXX

19. Escclation NMatrix

A. The Vendor's executive represenialive (to be
identified  and  attached as addendum to
Agreement) and the MOTOROLA  execulive
representative (to be identified and attached as
addendum (o Agreement) shall attempt o reach an
accepiable remedy.  If negotfiations betiween the
executive representalives are unable (o prodiuce an
accepiable solufion, the non-compliance issue shall
escalate  to  the senior officer level (general
mancger, managing director or other officers at
same or higher levell of the Vendor and

MOTOROLA.
\@/
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27. Risk Management

Specific Risks relaied to project execution:

The Vendor shall prepare o detailed Risk
Plan document, assessing ol risks associared 1oith
the given project under a Work Order and address
each one of the ideniified Risks. MOTORCLA will
approve all  actions  planred. for  the Risk
management. The Vendor will be responsible for
defining the schedules for periodic back up of
progreuye. and docurnendation data. This backup
plan would include adeaguale measures (o profect
development worl: from hazards like fire, theft and

natural calamities fo minimize damages.
XXXXX XXXXX XXXXX
36. . Ownership of Products

36.1 Notwithstanding anything to the contrary,
the  Vendor agrees that all patentable  and
unpatentable nventions, discoveries, ond ideas
which are made or conceived as o direct or indirect
resull  of  the programming or other Services
performed under this  Agreemeni. shail  be

considered works made for hire and shall remain

%
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the exclusive property of MOTOROLA and the
Vendor shall have no ownership interest therein.
Prompily upon conception of such invention,
discovery, or idea, the Vendor agrees to disclose
the same to MOTOROILA and MOTOROLA  shall
have full power and authority to jile ond prosecute
patent applications thereon and maintain palents
thereon. Upon MOTOROILAs request, the Vendor
agrees (o execule documents, including but not
limited io copyright assignment. documernds, take all
rightful caths and to perform such acts as may be
deemed necezsary for advisable fo confirm in
MOTOROLA all right, tifle and interest in and fo
such inventions, discoveries, or ideas, and all

patent applications, patents and copyright thereon.

36.2 Al Developed Software and all work product
and all worldivide Intellectual Property rights in

and o the foregoing shall be owned by Motorola.

36.5 Beth source code and object code versions of
ainy  Developed  Softivare shall be included as

cioliverables fo Molorola.

36.4 The Vendor acknowledges  that  all

deliverables shall be considered “works made for
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hire”, and Motorola will have dll righi, tifle and
interest, including worldwide ownership -of @l
Intellectual  Property  rights, in and  fo  each
deliverable and all copies made from it If any
such deliverable is not considered a work—made-
Jor-hire  Jor any reason. the Vendor Thereby
rrevocably assigns, transfers and conveys, and
will cause all Vendor agents and employecs io
assign, fransfer and convery, to Molorola wwithout
Jurther consideration all of iis and their right, fitle
and inderes! in and o such Deliverable, including
all weridwide Intellectual Property rights in such
matericds. The Verndor ucknowledges that Motorola
criel the successors and assigns of Motorola will
have the right ic obtain and hold in their own
rnaames any worldwide Indellectual Property rights
v and o any such deliverable, The Vendor shall
execule aiy doctrments or lake any other actions
as may reasonably be necessary, or as the Vendor
e reasonably request. to o perfect Motorola’s
ouwvership of any such deliverable.  The Vendor
hereby walves any and ol of s rights under [
Section 57 of the Indian Copyright Act. as amended
{“Copyright Act”), relaling to legal or moral rights

that the Vendor may have in any deliverables, and

;k s
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(ii} Section 53 A of the Copyright Act relating to
rights that the Vendor may have to in certain resale
proceeds of certain of Deliverables tha! may be
deemed to be literary works for purpose ¢f such

Section 53A.

37. Ownership of Components  supplied by

Vendor

37.1 The Vendor, if accepiable to MOTOROLA may
reuse all or any of the components developed hy i,
oulside the scope of this cordract, Jor the execution
of the projecis under this Agreement. The
ownership of such components would remain with
tne Vendor. These components will be identified by
the Vendor at the beginning of any project under
any Worlk Order.  MOTOROLA and the Vendor
would erver a Non-disclosure agreement prior fo
any discussions pertaining the components being
considered for inclusion in any project executed

under this agreement,”

27.2 Vendor granis to MOTOROLA and ils
affiliaies, a perpetudl, irrevocable, worldwide, non-
exclusive,  royalty-free  license fo Company

Background Property necessary lo make, have

%/_/
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made, use, have used, import, sell, offer for sale,
dispose of. distribute and/or create derivative
works of Motorola’s products embodying  the
deliverables ir whole or part, and i sublicense for
the filed of such MOTOROLA products any and all
of the joregoing rights to third pariies, provided
that Company Background Property cannot. be
used or sub-licensed on a stand aone basis.
However, if Motorola wants ‘o use the Company
Background Properfy on a sitand «lone basis,
MOTOROLA il seelke Vendor's prior  written
approval and the parties will agree on the terms

and condiiions of such uze.

17. In the agreement entered inte by M/s. Nokia Mobile

Phones Lid., the following are relevant.

FRAME AGREEMENT

FOR

SOFTWARE DEVELOPMENT SUBCONTRACTING
2.0

DATED 2157 JUNE 2001

BETWEEN

NOKIA MOBILE PHONES LTD

AND

SASKEN COMMUNICATION TECHNOLOGIES LTD.
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“Deliverable” shall mean all materials, in wheatever
Jorm, generated or resulting from, the Development,
including but not limited to the softwoare program
modules or any part thereof, source code {including
comments and procedural code such as job controt
language and scripts fo control. compiiation and
installationJand/or  object code.  enharicements,
applications as well as any other matericds, media
and documeniation wehich snall be prepared. wriilen
and/or developed bu the Developer for Nokia under
this Agreerment and/or Project Urder.

“Development” shall mearn any
developmerni and/or conswliancy work as well as
other services (o be supplied by the Developer,
including but noi tmifed to. the development,
progrouniming. or modification of existing or new
seftware or systems or any part thereof, as well as
aiy . services, applications, enhancements,
docrareniation, malerials, or other Deliverables as
defined  herein, which Developer performs or is
oblived (o perform for Nokia or on behalf of Nokia

under a Project Order.”

“Development  Price” shall mean the
aggredate price pavable by Nokia to the Developer

¥

>
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for the Development and the deliverable provided
by the Developer to Nokia a separate Project

Order.”

3. Scope of supply of the develoger.

3.1 The Developer shall perform tie Development

and provide the deliverables fo  Nokia in
accordance with the term and conditions of this
Agreement. The cordent of the Development and
the Deliverables shall be set cuf in the relevant

Project Order.

3.2  Except for the ilems thaf Nokia agrees io
provide in « Projecl Order. the Developer shall be
solely respomsible {ai ne cost to Nokia) to provide

any and all hardware  software and other tools

that may he required to carry out the Development

andd provide the deliverables.

3.3 The Developer’s project organisation shall be
detaided in the Project Order. The Developer shall
provide status reports to Nokia in a form and at

tmes reascnably required by Nokia

3.4 The Developer shall af his expense provide

Nokia at a reasonable request detailed reports on
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the aggregale value of the Development ordered
under this Agreemeni as well as any open
questions submitted by the Developer (o Nokia, as
well as description of such Develcpment ordere

and of quotalions open.

3.5 The Developer shail upon reqguest by Nokia
give Nokia access fo all facilities that may
reasonably be reqguired (o enable Nokia to monitor
the progress of the Developmen! and afford Nolkia
the right o wverify at scurce that « Deliverable
corforms 1o the Specfications and other specified

requirements.  Any such monforing or verificaiion

shall be withowt prejudice (o any other rights of

Nokia under this Agreement or the Project Order
and shadl not relizve the Developer from any of its
obligations unde: this Agreement or the Project
Order nor shall such verification be used by the

Developer as evidence of effective control of guality.

3.6 The Developer shall not without the prior
uritter consent of Nokia engage any subconiractor
e perform any part of s obligalions under this
Agreement or the Project Order. However,

nohwithsianding any such consent from Nokia, the

b,

o
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Developer shall remain fully responsible and liable
Jor the performance of any subcontractor. The
Developer shall ensure that the agreement with its
possible subconiractors shall include the duties
and obligations of the Developer urder this

Agreement.

3.7  Notwithstanding any cegree of instructions
given by Nokia to or project managerment exercised
over the Developer's personnel assigned io perform
a Developnent or other tusis under a Project
Order. such perscnnel shall at a:l times be deemed
to be the employees of the Developer and under no
circurastences shall relatiorship of employer and
employee be deemed (o arise between Nokia and

the Developer’s personnel.

The Develoner warrants that such personnel are
subject to  the supervision of the Developer,
notiwithstanding the obligation of such personnel to
comply with any regulations or requirements of

Noleicr

3.8 The Developer is responsible for fulfillment of
any and all obligations and tasks as an employer

that are provided for by any applicable laws or

%
H
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regulations. This includes but it is not restricterd to
liability fo fulfill and take care of all work permit
issues, company and individual tax Hahilities as
well as social securify and pension coniributions.
The Developer's employees shall be properly
insured in accordance :with any applicable laws
and regulations.  Nokia shdal in no way be
responsible for insuring (he eroployees of the
Deuveloper.

The Developer shall upon request of Nokia provide
Nokia at any time during the term of this
Agreemerd with proof of tulfilment of above

mernitioned employer’s opligations.”

18, The assessing authority affer going through the
contracts entered into by the assessee with the customers viz.,
M/s Alcatel Lucent Technologies, M/s Motorola, M/s Texas
Instrumenis and M/s Nokia, has held as under:-

"1, there is a requirement from the companies
Jor deliverables both in terms of hardware and

software or either of the hardware or softweare.
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2. In majority of the cases. the technocrais go to
the place of business of the client companies of
M/s Sasken and carry oul project work. The
project work is defined in the work order/purchiase
order, the deliverables so developed by #M/s
Sasken is in accordance with the requiiemeni of
the clieni companies. The description of  the
deliverables will be as per the work order and
Jollowing this agreement. In fact, purchase order is
based on masier agreement, based on which work
orders are issued.  Work order specifies the
deliverabies.  So, it is considered that Master
agreemeni iiself construes the nature of transaction
and proposals of lax shall be on the sirength of the

said master agreemend.

3. Though the nomenclature of the work carried
out is mentioned as services, the scope of work and
nther classes of the agreement confirms that there
iz a development of software and normally it is
carried oul on software of the client company
resulling in  development of allogether new

saftioare, %



44

4. The Master agreement also specaks of the
deliverables incorporating the development. So itis
admitted that there is a developmeni of code on
your part and it should be handed over to the
clienis concerned. This amounts to sale of
intangible goods in view of judgmeni by the
Hor'ble Supreme Court in the case of M/z TC3 Vs
State of Andhra Pradesh. — The transfer of
intellectual properiy jrom the technicians of
M/s Sasken to the ciient parties will
constitute sale of goods in terms of the

Judgment,

5. In respeet af ownership of the products
(deliverables). every other agreement specifies that
any  softvare  developed,  reports,  designs,
prograins, - specifications, documentations etc.,
created by Sosken along with any pre-existing LP,
reports will be the property of the Clients. This
witl amount to sales exigible to tax under the

KVAT Act 2003.

The COTPGTIY is an embedded
conununications  solution  provider  with  telecom

value chain and accelerafes product development
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life cycles. In a nut shell, activities of the company
have been specified in this sentence. ¥ is a
solution provider in the meaning assigned by the
softweare  companies. It accelerates  product
development life cycles, connofes nothing else bud
development of software. The comparny urofile
obtained by the Sertior Manager, narrates. ds

under:

Sasken offers a unique combination of

research and developrment consultaricy, wireless
software  products  and  scoftieare  services, and
works  with  Networlke  OEMs,  Semiconductor
Vendors, Terrinal Device OEMs and Operators
acrogs the rworld.  Global fortune 500 and Tier 1
companies in these segmertts are part of Sasken’s

customer profile.

Sasken offers a suile of outscurcing service
offerings — new product development, test services,
porting services and sustenance and support - for
Dt Neliwork Equipment vendors and

Managemeni Software Vendors.

Comimifted o innovalion, Sasken works with

cusiomers [o held them get o market ahead of the

I
| 9



competition, and stay focused on new product
development and manujaciuring. Witk deen
understanding of the commmunications indusiry,
access o cuwrent and emerging . lechnologies,
malture development processes, global resources
and a proven ftrack record, Sasker: creates
complele solution to help clienls succeed. Chents
choose Sasken for the comprehensive range of
application solution<s and services backed by a
proven reputaiion for expeit support and high

qualify.

19 From the aloresaid reasons ol the assessing
authority, 1t is clear that the assessee is in the business of
creating complete solutions to his clients.  They have a
comprehensive range of applications. services and solutions.
They are a somtion providers. Thev are in the development of
software. Their solutions and services are backed by a proven
reputation for expert support and high quality. The assessee
provides solutions and develops sofiware and the same is
carricd out on the software of the client company. The said

L
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software developed has to be on a media and then handed over
to the customer. The transfer of property from thLe
technicians of the assessee to the client constitute sale of
goods in terms of the judgment and therefcre lioble to
sales tax. It is the correctiess of the said reascning and

finding which is assailed in these proceedings.

20. The terms of the contract sot out above make it
clear that the coniract is one for rendering service.
The assessee is paying service {ax levied on the said service
rendered. under the provisions of ihe Act, which is enacted by
the Parliament by virtue of the power conferred on it under
Article 248 cf the Constitution which reads as under:-

245. “Residuary powers of legislation-
i1} Forliament has exclusive power (0 make any
Lo with respect to any malter not enwmerated in

the Corwcurrent list or State List.

(2] buch power shall include the power of making
any law imposing a tax not mentioned in either of

those Lists.” y

e
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Entry 97 in List-I reads as under:

“any other matter not enumerated in (his List-li or
List-1II including any tax not mentioned in ¢ither of

those Lists”

21,  Article 246(1) of the Constitution specifies that the
Parliament has exclusive powers 1o muke laws with respect to
any of the maiters enumerated in List 1 in the Seventh
Schedule of the Constitution.  As per Article 246(3), the State
Government has exclusive powers to make laws with respect to
matters enumerated in List II (State List). In respect of the
matters enumerated  in List 1 (Concurrent List] both
Jarliament and State Governiment have powers to make laws.
The seivice tax is made by Parliament under the above
residuary powers.  Once the Parliament has made a law
dealing with this aspect of service by virtue of the residuary
power conferred on them by the Constitution, Article 248
comes into operation. it declares that Parliament has exciusive

power {o make any law with respect o any matter not

H
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enumerated in Concurrent List of the State Laws. Such power
shall include the power to make laws, imposing tax not
mentioned in either of these lists. Therefore, in facl once the
Parliament makes a law, it excludes the other Legislatures to

make a law in respect of which the Parliament has made law.

22. Article 254 deale with the inconsistency between the
laws made by Parliament and laws made by the Legislatures of
ihe States which reads as under:-

1) I any provision of a law made by the
Legislature of a State s repugnant to any provision
of a law made by the Porliament which Parliament
s competent (o enact, or (o any provision of an
existing laww with respect to one of the matfers
enumerated in ine Concurrent List, then, subject o
the provisions of Clause(2), the law made by the
Parliament, whether passed before or after the law
mide by the Legislature of such State, or, as the
case may be, the existing law shall prevail and the
lenw made by the Legislature shall, to the extent of

the repugnancy o be void. 1

H
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(2} Where a law made by the Legislature of
a State with respeci (o one of the malters
enumeraled in the Concuwrrent list contains any
provision repugnant to the provisions of ar eariier
law made by Parliament or an existing law wiih
respect to that matter, then, the law so made by
the Legislature of such Stafe shall, if it has been
reserved for the consideraiion of the President and

has received his assent. preocdl in thae State:

Provided that noihing in this clause shall
prevent Parlicumestt from enacling al any time any
law with respect to the same matter including a
lawe adding to amending, varying or repealing the

law so mace by the Legisiature of the State.”

The first part deals with the laws made by the Parliament and
ihe State Legislature in the field of legislation which is clearly
car marked for them namely, List-] and List-II.  The second
part deals with the law made in respect of the Entries in the
concurrent list over which both the Parliament and Legislature

has power. In List-I there is no Entry providing for making of
P
e
i/’f
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a law and imposition of tax on Information Techunology and

sofiware,

23, However, the Act was armended by inserting Section
65{105) {zzzze) which came into effect from 16-5-2008 which
provides for service in relation o Information Technology
software for using in the course.. or furtherance of business or

commerce including

iif development  of  Information  Technology

software,

{ii] study. analysis, design and programming of

information technology softiware,

(i adaptation.  up-gradation,  enhancement,
implementation and other similar services

related to informadion technology software,

liv]  providing adpice, consuliancy and
assisiance on maiters related fo information
fechnology  software,  including  conducting

Jeasibility studies on implemerntation of a

system, specifications for a database design,
i
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guidance and assistance during the stari-up
phase of a new system, specifications o
secure o dalabase, advice on proprietary

information technology softivare

(v} Providing the right (o use informaiion
technology software  for commercial
exploitation including right (o reproduce,
distribute and sell information fechnology
softwwvare and  right fo use software
components for the creaiiorc of and inclusion
in other information technology software

broducts,

(i) providing - the right to  use information

fechnology software supplied electronically.

24, Admitiedly. the entries regarding service does not
find a place either in List-1l or List-lIl. The Parliament has the
competence (¢ pass a legislation in respect of the same
including imposing of tax. It is in furtherance of such a power
conferred under Article 248 read with Entry 97 of List-I the

said service has been inserted in the Finance Act 1984,

v
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25. The Karnataka Value Added Tax Act. 2003 is enarted
by the State Legislature by virfue of Entry No. 54 in List I of

Schedule 7 which reads as under: -

“54. Taxes on the saie or purchase of goods
other than newspapers, subject io the provisions of

Entry 92A of List I”

26. The word “goads” is defined under the Constitution
ol India at Article 366(12) as under:

“Goods includes all materials, commodities,

arcl articles.”

27. In the Famataka Value Added Tax Act, 2003,
Section 2 {15] defines the term “Goods” as under:-

“Goods” means all kinds of movable property
{other thari newspaper, actionable claims, stocks
ared shares and securities) and includes lvestock,
all materials, commodilies and articles {including
gocdds, as goods or in some other formy involved in
the execulion of a works contract or those goods io

be used i the fitting oul, improvement or repair of
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movable property. and all growing corps, grass or
things aftached o, or forming part of the land
which are agreed fo be severed before sale or

under the contract of sale;”

28. However. in the VI Schedule to the Karnataka Value
Added Tax. 2003, under the heading ol worlks contract “the
programming and providing of compuler software” is included.
The VI Schedule came inlo effect by Act 4 of 2006 with effect
from 1-4-2006. It reads as under:

SIX¥TH SCHEDULE
Section 4{1){c)}

S Description of works Contract Rate of Tax
No.
X AXX XXX
N S - :
11 Programming  and  providing  of Four per cent
compulter soltware

In Schedule VI to the said Act with effect from 1.4.2006
tax is sought to be levied on sale or purchase ol goods involved

in works contract. One such works contract which is specified
;

L
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in VI Schedule is programming and providing of cemputer
software. Therelore, if the works contract of programming and
providing of computer software involves apart from agreement
of service, the agreement to sell the goods the 3tate legislature
can levy tax on such goods. i 13 after the introduction of Vi
Schedule on 1.4.2006, the Act. was amended by inserting
Section 65 {105) {zzze) with eftect from 16.5 2008 providing for
service in relation to information technclogy software for using
in the course of lurtherance of business or commerce including
development of Informationi  Technology software, study.
analysis, design and prograrmming of information technology
software. Informaiion and technology software includes
computer software. In cther words programming and providing
of compuler software prescribed in VI Schedule now forms part
of Section 6501081 (zzze). However, it is well settled that there
is o pronibition in law {o impose a tax both by the Parliament
and the State Legislature on different aspects. In other words,
ny the aspect of service. Parliament can levy {ax and on the

-



aspect of sale of goods, the State Legislature has the power (o

fevy tax.

29. The Apex Court in the case of IMAGIC CREATIVE (P)
LIMITED vs COMMISSIONER OF COMMERCIAL TAXES AND

OTHERS [(2008) 2 SCC 614] held as under ; -

25, We have, however, a different problem at
hand.  The appeliant admiltedly is a Sservice
provider, Wherno it provides  Jor service. it s
assessable o a tax known as service fax.  Such
tax is leviadle by reason of a parliamentary
stature.  ini the matier of interpretation of a taxing
statute.  os also  other statutes where the
applicability of Article 246 of the Constitution of
India. read with the Seventh Schedule thereof (s in
question, the Courl may have to take recourse o
various theories including “aspect theory” as was
noticed by this Cowt in Federation of Hotel &
Restaurant Assn. of India vs, Union of India.
1884 3 5CC 634,

29, |

i,

the submission of Mr. Hegde is accepled in

-

s entirety, whereas on the one hand, the Cenlral



Government would be deprived of oblaining any
tax whatscever under the Finance Act. 1994, it s
possible to arrive at a conclusion thal noe fax al all
would be payable as the fax has been held (o he
an indivisible one. . A distinction must be borne in
mind belween an  indivisible confrace and a
composite coniract. If in a contract, an element (o
provide service is conlained. the purport arnd onject
Jor which the Constifution has to be wnended and
Clause {29-A) had io be inserted i Article 366,

must be kept in mind.

30. We have noticed hereinbefore that a legal
Jiction is created by reason of the said provision.
Such a legd fiction, as is well known, should be
applied only to the extent for which it was enacted.
i although must be given iis full effect but the
same would rnot mean that it should he applied
petjorid @ point which was not contemplated by the
legislature or which would lead to an anomaly or
absurdin.

31. The Court. while inferprefing a siatufe. must
bear in mind that the legislature was supposed o

know law and the legislation enacted is a
%
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reasonable one. The Court must also bear in mind
that where the application of a parliamenicry and
a legislative Act comes up for consideration;
endeavours shall be made (o see that provisions of

both the Acts are made applicable.

32, Payments of service iax as alsn VAT are
mutually exclusive. Therefore, they should be held
to be applicable having reqgard (o the respective
parameiers of service tox and fthe sales iax as
envisaged i a cemposite - contract as
contradistinguished from an indivisible confract. It
may consist of different elements providing for

atiracting different nature of levy ...

30. Wherever iegisiative powers are distributed between
the Union and the Slates, situations may arise where the two
legislative rtelds might apparently overiap. It is the duty of the
Couts, however difficult it mav be, to ascertain 1o whal degree
and to what extent, the authority can deal with matiers {alling
within these classes of subjects exists in each legislature and
to deline, in the particular case belfore them, the limits of the

respective powers, It could not have been the intention that a

i



conilict should exist: and, in order 1o prevent such & result the
two provisions must be read together, and the language o1 ornie
interpreted, and. where necessary modified by that of the other.
From time to time that Jegislation, though purporting ic deal
with a subject in one list, touches also on a subject in another
list. and the different provisions of the enactment may be so
closely intertwined that blind observance to a strictly verbal
interpretation would result in a large number of statutes being
declared invalid because the legislawure enacting them may
appear to have jedislated in a forbidden sphere. In such
circumstances the ftrue natwe and character is {o be
ascertained for the purpose of determining whether it is
legisladon with respect to matters in this list or in that list. It
is popularly known as ‘pith and substance’. tThe law ‘with
respect Lo a subject might incidentally “affect” another subject
in some woy; but that is not the same thing as the law being on
the latter subject.  There might Dbe overlapping: bul the
overlapping must be in law. The same transaction may involve

two o more taxable events in its different aspects, But the [act

H
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that there is an overlapping does not detract from the
distinctiveness of the aspects.  The {rue nature and character
of the legislation must be determined with refcrence to a
question of the power of the legislature. The consequences and
effect of the legislation are not the same thing as the legislative
subject matter. What matters is thie nature and character of
the legislation and not irs uvltimate ccopomic results that

matters,

31. Therefore, it computer programming and providing of
computer suftware involves two aspects, one falling within the
power of the Parliument and the other falling within the power
of the State Legislature to enact the law, the law so enacted
cannot be found fauit with. When the programming and
providing of computer software is treated as works contract, as
the works coniract necessarily involves an agreement to render
service and an agreement [or sale of goods, service aspect could
he taxed by the Parliament and the sale of goods aspect could
be taxed by the State legislature. Bul, this distinctiveness of

1
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two transactions is to be ascertainable from the {erms of the
commposite contract. If such an intention is not discernable
from the terms ng the contract then we bhave (o lind cut what is
the pith and substance of the contract or in other words what
is the true nature and character of the contract. I on an
examination of the contract as a whole, it is not possible to
discern that the contract invelves sale of goods but is
essentially an agreement o render service, neither the concept
of a works contract nor the concept of aspect theory is
attracted. It is by virtue of Entry 54 in List 1I of the VI
Schedule the Karnatake Value Added Tax is enacted by the
State Legislature, as the State Legisiature is competent to enact
laws in respect of sale of goods. By introducing a schedule to
the said enactment and desecribing under a works contract
“programming and providing a computer software is specitied”,
unless the said works contract involves an element of sale of
goods, the State legislature has no power to levy tax under the
said Act. Bimilarly, the Parliament also has no power fo levy
service tax on sale of goods if by including in the Finance Act,

H
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development of information technology software, study,
analysis, design and programming, information technclogy
software and varicus other aspects louching scoftware if it
involves sale of goods. It has to be necessarily confined to the
service aspect. In both the enactments they specily the types
of activities which are liable for tax. A duly is cast on the
Court to interpret those provisions in such a harmonious way
so as to uphold the right of both the legisiations to levy tax

which fall within their respective sphere.

DEEMED SALE

32. The 46" amendment to the Constitution carved out
exceptions o the law declared by the Supreme Court and
introduced the coneept of ‘deemed sale’ to enable the States to
levy tax on the sale aspect. The 46" amendment fo the
Constitution which introduced clause (20-A) 1o Article 3606
specifically provided for those types of cases where, in respect
of the very same transaction, both the State Legislature as well

as the Parliameni can make law. Sub-clause (B of clause [20-

L
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Aj of Article 366 specifically deals with works contract. It reads
thus:

“366. Definitions

* (29-A)

t
ax on the sale or purchase of goods includes.-
() X000

bl a tax orv the transfer of property in goods
{whether as goods or in some other form} involved

in the execution of a works contract;

33. In a works contract, spiitting of service and supply
ol goods has been constitutionally permitted by introducing the
concepr of deemed sale. Therefore, the works contract in truth,
represents two distinet and separate contracts which are
discernable as such. Then the State would have the power to
separate the agreement to sell from the agreement to render
service, and mmpose a tax on sale. Therefore, the works
coniract is necessarily a composite contract, consisting of both
an agreement 1o sell goods and an agreement {o render service.
No one can deny the legislative competence of the States o levy

sales tax on sales provided that the necessary concomitanis of

L
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a sale are present in the transaction and the sale iz distinetly
discernable in the transaction. This does not however aliow tlie
State 1o enirench upon the union list and tax services by

including the cost of such service in the vaiue of the goods.

34.  Therelore the legisiative intention is that the
expression of ‘sale of goods™ in Entry 54 should bear precise
and definite meaning it has in law, and that the meaning
should not be lelt to fluctuate with the definition of sale, in a
law relating to sale of goods, which might be in force for the
time being. If the words “sale of goods™ has to be interpreted in
their legal sense, that sense can only be what it has in the law
relating to sale of gooas. The ratio of the rule of interpretation
that words of legal import occurring in a statute should be
construed in their legal sense is that those words have, in law,
acquired a definite and precise sense, and that, accordingly,
the legislature must be taken to have intended that they should
be understood in that sense. Therefore while interpreting an
expression used in a legal sense, we have only 1o ascertain the

|
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precise connotation which it possess in law. In India, to
constitute a transaction of sale there should be an agreement,
express or implied, relating to goods to be conveyed by passing
on title in those goods. It is the essence of this concent that
both the agreement and the sale should relaie to the same
subject-matter. Where the goods delivered under the contract
are not the goods contracted fer, the purchaser has a right to
reject them, or to accept them and claim damages for breach of
condition. Therefore, in law, there cannot be an agreement
relating to one kind of property and sale of different property.
On the other hand there must be a definite agreement between
the parties for the sale of the very ‘goods’ in which eventually
property passes. To sum up, the expression “sale of goods” in
Entry 54 is 2 nomen juris, its essential ingredients being an
agreament o s2ll movables for a price and property passing

therein pursuant to that agreement.

35. The essential test to be satisfied before an article is

said to be ‘goods’ is the test of marketability. In the market,

»
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the said goods is to be known as a commodity which is useful
to a customer. In other words it should be knowit to the market
as goods. That is, such goods must be hought and sold in the
market. Therefore, an article or commodity or a material must
be something which can ordinarily come te the markei to be
bought and sold. It must have a distinctive name, character or
use.  Thereafter it shouwld satisty the test of absiraction,

transmission. trausler, delivery. storage and possession, etc.,

36. The Forty-sixth Amendmeni does not give a licence,
for example, to assuine that a transaction is a sale and then to
lock around for what could be the goods. The word “goods” has
not been allered by the Forty-sixth Amendment.  That
ingredient of a sale continues to have the same definition. By
mtroducing separate categories of “deemed sales”, the meaning
ol the word “goods” was not altered. Transactions which are
mutant sales are Hmited to the clauses of z%ﬁ‘i@%ﬁ% 366{29-Al
Apart from cases falling under sub-clause (b) and {} of clause

(29-A) of Article 366 there is no other service which has been
L
L
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permitied to be so split.  If there is an instrument of contract
which may be composite in form in any case other than the
exceptions in Article 366{29-A), unless the transaciion in truth
represents two distinct and separate contracts and s
discernible as such. the State does not have the power (o
separate the ‘agreement to sell’ from the ‘agreement to render
service’, and impose tax cn the saie. The question is did the
parties have in mind or intend separate rights arising out of the
sale of goods. If there wes no such intention there is no sale
even if the contract could be disintegrated. The test for deciding
whether a contract falls into one category or the other is as to
what is tne substance of the contract. The seller and such
purchaser would have to be ad idem as to the subject-matter of
sale or purchiase. In arriving at a conclusion the court would
have to approach the matter from the point of view of a

reasonabie person of average intelligence,

¥

37. The Apex Court in the case of Bharath Sanchar

Nigam Limited & another Vs Union of India and others
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reported in (2006) 145 STC 91 dealing with deemed sale bas

stated as under:

“43. All the clauses of article 366G{29A) serve io
bring transactions where one or more ¢ the
essential ingredients of a sale as defired in the
Sale of Goods Act, 1930 are absent, within the
ambit of purchases and sales for the purposes of
levy of sales tax. To this exteni oniy is the
principle erwunciated in Gannorn Dunieerly limited.
The amenament  especially  allows  specific
composite  conlracts,  viz.,, works contracts
(clauselb,), hire pirchase contracts  (clause(c)),
catering condraces (clause(f)) by legal fiction to be
divisible contracts where the sale element could
he isolated and be subjected (o sales lax where
the sale ewement could be isolated and he

subiected 1o sales tax.

44, Gannon Dunkerley survived the 4610
Constitulional Amendiment in o respects. First
with regard to the definition of “sale” for the
purposes ¢f the Constitution in general and for

the purposes of entry 54 of List Il in particular |
L

P
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excepl to the exient that the clauses in Article 566
(28A) operale. By introducing separate categories

of “deemed sales”, the meaning of the word

‘goods” was not altered. Thus the definitions of

the composite elements of a sale such as inienticn
of the parties, goods delivery, eic., would
continue to be defined according fo known legal
connotations.  This does not rean thai the
content of the concepts remain static.  Couris
must move with the times. But  the 46
Amendmerd. does not give a licerice for example (o
assume that a fransaction is a sale and then to
look around for what could be the goods, The
word “goods™ has not been dliered by the 460
Amendment.  That tngredient of a sale continues
to have the same definition. The second respect
tre wohich Gannon Dunkerley  has survived is with
reference to the dominant naiure test to be
applied to a composile transaction not covered by
Article 366(29A). Transactions which are mudfant
sales are lHmiled to the clauses of Article
366[29A).  All other ftransactions would have fo

qgualify as sales within the meaning of the Sales

of Goods Act, 1930 for the purpose of levy of

sales fox,
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45.  Of dll the different kinds of comnosiie
transactions the drafters of the 46" Amendment
chose three specific situations, a works contreet,
a hire-purchase coniract and a caies ing contract
to bring within the fiction of a deemed sdaie. Of
these three, the first and third involve o kingd of
service and sale at the same time.  Apart from
these lwo cases where splitiing of the service and
supply has been constitutiondaly permitted  in
clauses (b} and {f) of cluuse {29A) oj Article 366,
there is no other service which has been
permiited to be so split.  For example the clauses
of Article 366(29A) do not cover hospital services.
Therefore, if during the treatment of a patient in a
hospital. he or she is given a pill, can the sales
fax autnorities tax the transaction as o sale?
Doctors, lawyers and other professionals render
service w the course of which can it be said that
there s o sale of goods when a doctor writes out
and hands over a prescription or a lawyer drafis
% document and delivers it to his/her client?
Strictly  speaking with the payment of jees,

consideration does pass from the patient or client

L

"



to the doctor or lawyer for the documents in both

Cases.

46.  The reason why these services do
not involve a sale for the purposes of entry 54 of
List I is, as we see it. for reasons uliimaiely
attributable (o the principles enunciated in
Gannon Dunkerleu’s case (19581 6 STC 353 (SC),
namely, if there s an instrument of contract
which may be composite i form in ary case other
than the exceptions in Article 266(29A), unless
the transaction. in truth represents two distinet
and separaie confracts and is discernible as
such, then the State would not have the power to
separate  the agreement f{o  sell from ihe
agreement (o renaer service, and impose tax on
ihe sale. The test therefore for composite
confracts other than those mentioned in Article
366{25A) continues to be — did the parfies have in
mind or iniend separale righis arising out of the
sale of goods. If there was no such intention
there is no sale even if the confract could be
disintegraled. The test for deciding whether o
contract falls into one category or the other s as
to what is “the subsiance of the confract”. We

;

b
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will, for the want of a better phrase, call this the

dominant riciure test.
JOXX XXX XXXXX

50. We agree, after the 46" Amendment.
the sale elements of thuse contracts which ae
covered by the six sub-clauses of clause (29A) of
Article 366 are sepdrable and may be subjected
to sale tax by the Stafes vinder entry 54 of List I
and there is no quesiion of the dominant nature

test applying.

51, What are the “gonds” in a sales
fransaction, therefore, remains primarily a matter
of coniract and infention. The seller and such
purchaser would nave (o be ad idem as to the
suhbject matter of sale or purchase. The court
wouldd have o arrive at the conclusion as to what
the parties had intended 1when they entered intfo
a particular transaction of sale, as being the
subject-matier of sale or purchase. In arriving al
a conclusion the court would have fo approach
the matter from the point of view of a reasonable
person of average infelligence. )
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Lastly, they held that no one denies the
legislative competernice of States to levy sales tax
on  sales provided that the necescary
concomitants of a sale are present in he
transaction and the sale is distinctly discernibie

in the fransaction.

XXX XXX XXXXX

88.  This does ot however allow State to
entrench upen the Uridon List and fax services by
including the cost of such service in the value of
the goods. Even in those composite contracts
which are by legdal jicton deemed (o be divisible
under Article 366(29A). the value of the goods
invalved in the execution of the whole iransaction
cannot be nssessed to sales tax. As was said in
Larsen & Toubro Vs Union of India [1993) 1 SCC
365.

“The cost of establishment of the contractor
which is relafable to supply of labour and
services cannot be included in the value of the
goods involved in the execution of a confract and
the cost of establishment which is relatable (o
supply of material involved in the execution of the

£
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works contract only can he included in the value

of the goods.”

38. The test for deciding whether a contract falls into
one category or the other is as to what is "the substance of the
contract” Le, the dominant nau)n'e of the contract. The test
therefore for composite contracts other than those mentioned
in Article 366{29A) continues to be, did the parties have in
mind or intend scparate rights arising out of the sale of goods.
If there was no such intention there is no sale even il the
contract could be disintegrated. In order to atlract sales
tax, it should 1all within ore of the exceptions provided under
the aforesaid provisionn. If the contract entered inlo is not a
works contract. then thal would not fall under any of those

exceptions or under the above provision. Therefore, it is

»«»&

cessary to leok into the terms of the contract carefully 1o
asceriain the true intent and nature of the coniract, what is
the nature of activity, what the parties intended, what is agreed

upon and what is the consideration paid.

L



NATURE OF CONTRACT

39. From the aforesaid Clauses il is abundantly clear
that the parties have entered into an agreement whereby the
assessee renders service {o the client for development of
software, ie., lor soltware development and other services.
Pursuant to the agreemeni and the work orders, the service
shall be performed by the assessee. Services must be requested
by issue ol a valid work order together with a statement ol
work. As compensation for the scrvice rendered to the
customer, the lees specified in the relevant work order or in the
statement oi work is payable and billing is done on a time and
malterial basis or o a fixed price on a monthly basis. Pricing
for tinre and material nrojects shall be lixed at a rate setforih in

Annexure-A o the agreement.

40 The assessee agrees, that all patentable and
unpateniable, inventions, discoveries and ideas which are
made  or conceived as a direct or indirect resull of the

programming or other services performed under the agreement
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shall be considered as works made for hire and shall remain
exclusive property of the client and the assessee snall have no
ownership interest therein. Promptly, upcen coneeption of
such an invention, discovery, or idea the assessce agrees fo
disclose the same to the client and the client shali have fuli
power and authority te file and prosecute patent applications
thereonn and maintain patents thercore. At the request of the
client the assessec agrees (o execute the documents including
but not limited tc copyright assignment documents, take all
rightlul caths and to perform such acts as may be deemed
necessary ov aavisabie to confirm on the client all right, title
and interest in and fo such inventions, discoveries or ideas,
and aill patent spplications, patents, and copyrights thereon.
Both the source code of developed software and hardware
projects of woridwide Intellectual Property in and each shall be
owned by the client. The assessee acknowledges that all
deliverables shall be considered as works made for hire and the
~lient will have all right, title including worldwide ownership of

intellectual Property Righis in and each deliverable and all
|

)



copies made {rom it. If acceptable to the client, the client may
reuse all or any of the components developed by the assessee
outside the scope of the those contracts for the execution of the

projects under this agreement.

41. Therefore, even before rendering service, the
assessee has given up his rights to the soitware to be developed
by the assessee. The considerations under the agreement is
not for the cost of the project, the consideration is for the
service rencered, based on lime or inan hours. Once the
project is developed, all righis in respect of the said project
including the Intellectual Property rights vest with the
customer and he is at 'ibherty to deal with it in any manner he
likes. The ossessee has agreed to execute all such documents
which are required for the exercise of such absolute rights over

the soitware developed by the assessee.

42, The ‘deliverables’ has been defined under the
agreement o mean all materials in whatever form generated,

freated or resulting from the development including but not

L
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related to the software modules or any part thereof, 1he scurce
code and or object (.tédtt. enhancement applications as well as
any other materials media and documentation which shall be
prepared, written and or developed by the developer for the
client under this agreement and/or Projent Order. If the
customer agrees {o provide any bardware, software and other
deliverables that may be required to carry out the development
and provide the Jeliverables he miay do so.  Otherwise the
assessee has to wmake or provide all those hardware and
software to develop the deliverables and the f{inal product. No
doubt at the end of the day, this software which is developed is
embedded on the matferiai object and only then the customer
cart riake use of the same. The software so developed even
before it is embedded on the material object or after it is
embedded o A material object exclusively belongs fo the
customer. Inn the entire contract there is nothing to indicate
that the assessee after developing the soffware has to embed
‘he same on a material object and then deliver the same to the

customer so as to have title to the project which is developed,



The title to the project/software to be developed lies with the

customer even before the assessee starts rendering service.

43. In the agreement or from any other material on
record, there is nothing to indicete that the assessee purchases
the software from the market, improves the saise according to
the specification of the client and then delivers the same to the
client. On the conirary, the agreement clearly discloses that
the assessee’s tlechnicians either work at their office or go to
the place of the client. carry out the project work and find
solutions and i at the end of the day, any software emerges,
same is embedded on a CID. The software so developed, from
the inception is the property of the customer. At no poini of
time the said software 1s the property of the assessee, Even
belore the software/goods came into existence, il was the
property of the customer. The terms of the contract as set out
above, do nol indicate sale of any software. On the contrary,
those terms make it very clear that the agreement is a simple

service contract, whereunder the assessee provided its staff
H

L
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and its employvees who are well trained in the field and who
would develop the software according to the specification of the

customer.

44. In fact, a careful reading of the agreement shows
that, the employees of the assessee and the employees of the
customer have to work hand in hand. censult atl every stage,
have interactions and understand the need and requirement of
the customer and through their employees. the software is to
be developed.  The techricians of the assessee and the
employees of the customer are working together at the project
site. In most of the cases, the service rendered by the assessee
is in the nature of making one of the inputs into a final product
whichi is produced at the project place with the assisiance of
the ztafl of service providers, In fact the material on record
discloses that the customers have engaged the services of
severzal service providers, who have expertise in different fields
and all of them put their mind and hands together and find a

solution to the problem of the customer. The end product ie.
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the ultimate software, is nol necessarily the work of any one
such service provider. It is a collective effort. Nobody cars ciaim
that the end product exclusively belorigs te them exceni the
customer who has paid for the service rendered by the various

service providers.

45, As clear from the terms of the agreement, on the day
they entered into agreement, thiere was no software in
existence. In other words, there was no goods in existence.
The agreement is not {or {ransier of sofiware. The agreement is
for developmen: of software. Even before the software comes
into existenice, the assessee nas given up all the rights and
claims of the software {o be developed and has expressly
agreed that such a software which may come inio existence in
the end of the contract period is the absolute property of the
customer, The customer is at liberty to deal with that software
in the manner he wanis without further reference fo the
assessee.  The consideration paid is not for transfer of any

geods. The consideration paid is calculated in terms of time

i



such as man days, man hours and man months., As on the
date of entering into the contract, both the parties are not clear
how much time the contract would uliimately take and when

the end product, i.e., the software is produced.

46. Intellectual property comprises of all those things
which emanate from the exercise of the numan brain, such as
ideas, inventions, poems, designs, ctc., The word property
comes from the Latin word proprius, which means “ones own’.
Intellectual property means, the legal rights which may be
asserted in respect ¢if a product of human intellect. The fruits

of intellect would exist even if they enjoved no legal protection.

47, Inteliect is nct property by itself.  Through intellect
yvou can create intellectual property. I is that intellectual
properiy that will become “goods”™ once put on a medium for
sale.  Intellectual property does not exist in the mind of the
technician. What exists in his mind is the intellect. Using that

intellect. a technician creates or develops “goods™. It is that

goods which is called intellectual property when put on a

»
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medium for sale. Therefore when a technician creates or

develops an intellectual property, there is ro element of

transier involved. When such intellectual property is put on a
medium for sale, it is capable of being wansferred. If transrer

takes place, then, it constitutes sale of goods.

48. When a customer gives a software related problem to
the technician, to find a solution. if the assessee has a ready
made answer, in the form of a ready made software, such
software is goods. It may e branded or unbranded software.
All that the assessec has o do, is o transfer the goods. Then
it amounts to zale of goods. On the contrary, if the assessee
has no ready made answer, he has to find an answer by using
his intellect or of his employees and has to work on the
problem using his intellect. That process is called development
or creativity. In the end when he linds a solution to the
problem, it means, he has created or developed a software.
That software is the intellectual property and will become goods

il put on a medium for sale.

ot
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49. The easiest way to protect intellectual property is to
keep it in one’s head. If a person possesses in his head a good
idea, there is no risk that any one will see or find it, and
thereby appropriate it.  Such intellectual property may be
preserved thus until its owner chooses to dgivulge it. If the idea
consists of a process of doing seme thing, it even remains
securely in the possession ol its owner if he performs that
process when no one sces him performing. The possessor of
such property can take it fo the grave with him, safe in the
knowledge that no cne will inherit it. There is relatively little
potential for the commercial exploitation of intellectual property
while it remains in his head. This is because the keeping of an
idea {o onesell and the commercial utilisation of that idea are
inherently  contradictory notions. The acquirer of an
intelicctual uroperty right can derive nio financial benelit from it
except by using it commercially. He will gain advantage only

v making a product and selling it or by charging others who

wish to exploit his intellect. When be offers his services or
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intellect to an emplover, he is not selling any intellectual
property as none exists on the date of contract of emplovment.
The employer gets a right to exploit the intellect, according fo
his needs and requirements and he pays for the services
rendered. He is nol purchasimg any intellectual propercty for
the purpose of exploiting the same. as none exists on the date
of contract of employment. When an empiover hires technicians
and pays them salary, a relationship of emplover and emplovee
comes into existerice. The emplover may utilise the services of
the technicians for his personial use. He may also lend their
services 1o others, who are in need of them. He may also
employ them in the job he has undertaken to execute. In all
these cases the technicians are rendering their service by
applying their intellect.  They are paid for the services
reniddered.  Iry consideration of the remuneration received they
are not selling any intellectual property to any one. They are
not in ihe business of sale of intellectual property. Similarly
their employer is also not in the business of sale of any

intellectual properly.  On the other hand they are in the

g
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business of rendering service to develop intellectual property or
software. Therefore, there is no element of sale involved at any
stage of the transaction. The intelleciual propertv developed by
the technician in the course of emplovment and the inteilectual
property developed in the course of executing service contract
does not belong to the technician or the emplover. From the
inception ol the contract, it s the property exclusively
belonging to the castomer. If is in the nature of an unbranded
software, 1t is client specilic. It may be of no use to others. 1t
is not bought and sold in the market. It has no distinctive
name or character. It is not known as a commedily in the
market. the ferms of the agreement between the parties give
no indication of a sale or purchase of this software. On the
contrary in {(he entire agreement what is agreed upon is

providing the sarvice,

50. In the light of the aforesaid discussion, the finding
recorded by the assessing authority that the contract in

gquestion  invelves a sale of software development by the

H
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assessee cannol be sustained. It is contrary to the material on
record, the constitutional provisions and the law declared by

the Apex Court. Accordingly it is hercby set aside,

ALTERNATIVE REMEDY

51. It was conlended that agamst the order passed by
the assessing authority, @ statutory first appeal and against
that appeal, a statulory second appeal is provided and
therefore the learned Single Judge was justified in directing the
parties to approach the appetlate forum and this court should
not eniertain thiese appeals.  Normally, when tihe statute
provides an alternative remeay by way of an appeal, this court
declines to entertain a writ petition against such assessment
orders. But, it is not an invariable rule specifically when the
case involves mierpretations of constitutional provisions and
when the authorities have already interpreted these provisions
in a particular manner, the question of the party approaching
the very departmental authorities would make no difference.

That apart, these assessment orders are passed afler coming

]
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into force of the Finance Act, 1994 and when service iax was
imposed. The question for consideration is, when cnce bv a
parliamentary legislation, service tax is levied on the entire
consideration received by the assessee, whether it 18 cpen o
the State legislature to levy saies {ax on any portion of the said
consideration which has already suflered service tax. FEven
otherwise also, the question for consideration is as discussed
above, whether the contract in guestion is an indivisible
contract or a composite contract and even if it is a composite
contract, what is the cominanf® nature of the coniract. These
are mafters which require o be interpreied by this court. It
will have an effect not only on the assessee before this court,
but to all the assessees who are similarly placed in the State,
so that the law is settled and assessment orders to be passed
by the authorities would be in accordance with law. Therefore
we do net see any merit in the contention that merely because
an alternative remedy is provided against these orders by way

of statutory appeals, that this court should not entertain these

—

writ appeals. Hence, we pass the following order:
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{a} Wrii appeals are allowed

(b) The contracts in question are not works contract bt
contract for service stmplicitor. In other words it is
not a composite contract. consisiing of contract of
service and contract of sale of goods. It is an

indivisible contract of service oniy.

(c) The impugned order passed by the learned Single
Juage and the assessment orders passed by the

authorities levying sales tax are hereby set aside.

{c} The tox paid by the assessee in pursuance of the
interim order passed in the writ petitions is ordered
10 be refunded (o the assessee as it is declared that
the assessee (s not liable to pay any sales tax at all

o the consideralion received under the confract,

{e] The amount shall be refunded with inferest @ 6%

withine four months from the date of receipt of this
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order. If the amount is not refunded witiin four

ey

months, the said amount shall carry interest © [ 2%,

(] No costs.

Sd/-
TUDGE

i
jor
b .

E

s
St
9,
(G

Rsk/dvr



